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cause of peace, reconciliation and justice. If
politiclans do not decide and act for just
change then the field is left open to the men
of violence. Violence thrives best when there
is a political vacuum and refusal of political
movement.

The Pope helped to dispel a major
myth which is perceived by many in the
world that the problem in Northern Ire-
land is a sectarian one. He said:

The tragic events taking place In North-
ern Iseland do not have their source in the
fact of belonging to different churches and
confessions, that this is not, despite what is
so often repeated before world opinion a re-
ligious war between Catholics and Protes-
tants.

The problems of Ulster are multi-
faceted and involve the very core of hu-
man existence the Pope said it quite elo-
quently—

As long as injustices exist in any of the
areas that touch upon the dignity of the hu-
man person be it in the political, social, or
economic field, be it in the cultural or re-
ligious fields—true peace will not exist.
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Pope John Paul II has delivered not
just a message of words, it should be a
catalyst for action—for resolution of the
agony of Ireland. There are optimistic
signs that movement toward a cease fire
may already be underway. I maintain as
I have throughout my tenure as chair-
man of the ad hoc committee that such
a cease fire is vital to the peace process
however no cease fire will be called un-
less it can be demonstrated that political
initiatives are forthcoming.

As we reflect on what the Pope has
said—it is important to recognize the
overriding desire of many in this world
that there be a just and lasting peace
for Ireland. That has been the motivat-
ing factor behind the 2 years of activity
o the ad hoc committee. In the months
ahead we intend to continue to work for
the enactment of House Concurrent Res-
olution 122 which I introduced with some
70 cosponsors calling on Great Britain to
embark on a new political initiative for
Ireland which restore lost human rights
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and promotes self-determination. Our
efforts will also be directed at conduct-
ing a full investigation of reports that
American firms in Northern Ireland are
practicing discrimination against the
Catholic minority. The element of eco-
nomic discrimination has clearly ex-
isted and has contributed to the stale-
mate which exists in the six counties. We
must work vigorously for its elimination
especially where American firms are in-
volved. This investigation will be con-
ducted by our committee with special
assistance from my colleague from New
York, BENJAMIN GILMAN.

Mr. Speaker, Pope John Paul II saw
millions in Ireland and his message was
a clear one. He concluded his remarks
at Drogheda with the following:

Let history recount that at a difficult mo-
ment in the experience of the people of
Ireland the Bishop of Rome set foot in your
land, that he was with you and prayed with
you for peace and reconciliation for the vic-
tory of justice and love over hatred and
viclence.g

SENATE—Wednesday, October 3, 1979

(Legislative day of Thursday, June 21, 1979)

The Senate met at 9:15 am., on the
expiration of the recess, and was called
to order by Hon. J, James ExonN, a Sena-
tor from the State of Nebraska.

PRAYER

The Chaplain, the Reverend Edward
L. R. Elson, D.D., offered the following
prayer:

Hear the words of the Apostle Paul in
his first letter to the Thessalonians:
NATIONAL DAY OF PRAYER

Pray without ceasing.—I Thessaloni-
ans, 5: 17.

God of our Father's and our God, we
thank Thee for a nation so grounded on
Thy truth and so steeped in Thy word
that we celebrate a national day of
prayer. We lay before Thee our contin-
ued dependence upon Thee, Bless this
land and its people. Help us to pray when
we are alone, to pray in church, to pray
in our homes, to pray in Congress, to
pray while we work. Teach us to pray
the prayer of brotherhoed and unity.
Teach us to pray the prayer that brings
peace and power. Teach us to pray with-
out ceasing.

Give Thy higher wisdom to the Presi-
dent and all who bear the responsibilities
of government. And may we all pray—

“Breathe on me, Breath of God,
Fill me with life anew,
That I may love what Thou dost
love,
And do what Thou wouldst do.”

—EpwIN HATCH.
Amen.

APPOINTMENT OF ACTING PRESI-
DENT PRO TEMPORE

The PRESIDING OFFICER. The clerk
will please read a communication to the

Senate from the President pro tempore
(Mr. MAGNUSON) .

The assistant legislative clerk read the

following letter:
U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, D.C., October 3, 1979.
To the Senate:

Under the provisions of rule I, section 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable J. JAMEsS ExoN, a Sen-
ator from the State of Nebraska. to perform
the dutles of the Chair.

WARREN G. MAGNUSON,
President pro tempore.

Mr. EXON thereupon assumed the
chair as Acting President pro tempore.

RECOGNITION OF THE
LEADER

The ACTING PRESIDENT pro tem-
pore. The Chair recognizes the majority
leader.

MAJORITY

THE JOURNAL

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the Jour-
nal of the proceedings be approved to
date.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

ORDER OF BUSINESS

Mr. ROBERT C. BYRD. Mr. President,
I do not believe I have any time under
the order.

The ACTING PRESIDENT pro tem-
pore. The majority leader and the mi-
nority leader are sharing the time until
9:30.

Mr. ROBERT C. BYRD. Does the Sen-
ator from Wisconsin wish me to yield?

Mr. PROXMIRE. Three minutes.

Mr. ROBERT C. BYRD. I yield 3 min-
utes to the distinguished Senator from
‘Wisconsin.

REAPPFOINTMENT OF ADM. H. G.
RICKOVER

Mr. PROXMIRE. Mr. President, I re-
ceived word today that the Secretary
of the Navy has extended Admiral Rick-
over on active duty for 2 more years be-
yond January 31, 1980, when his current
tour of duty was scheduled to expire.

I applaud this decision by the Secre-
tary. Admiral Rickover has compiled a
truly impressive record as head of the
naval nuclear propulsion program since
its inception more than 30 years ago.
Today, the nuclear submarine fleet is the
backbone of our national defense with
the ballistic missile submarine undoubt-
edly our most effective deterrent.

While his technical accomplishments
in more than a half century of Govern-
ment service are unsurpassed, Admiral
Rickover has always demonstrated that
characteristic which we too seldom find
in the Federal Government—a personal
commitment to promote effective and ef-
ficient Government for the people of the
United States.

Admiral Rickover is one of the few
Government officials with the courage to
demand that Government contractors
live up to their contracts. He has rooted
out waste and corruption on numerous
occasions. His career is eloquent testi-
mony to the wisdom of keeping expe-
rienced, dedicated persons in office and
to the fact that incorruptibility can pre-
vail in the Government bureaucracy.

Over the years Members of Congress
have come to rely on Admiral Rickover
because of his honesty and candor as
well as his technical expertise. He speaks

® This “bullet” symbol identifies statements or inserti ons which are not spoken by the Member on the floor.
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his imind regardless of the DOD's party
line. The public owes him a debt of grat-
itude for his tireless efforts in the public
interest.

In short, Admiral Rickover is an ex-
emplary public servant. He is a great
asset for the Navy. We need more like
him.

I commend the Secretary of the Navy
for his decision and extend to Admiral
Rickover my appreciation for the many
services he has rendered to this Nation.

GENOCIDE: A PROPER SUBJECT
FOR A TREATY

Mr. PROXMIRE. Mr. President, over
the last 25 years, the Genocide Con-
vention has been trapped in this Cham-
ber by criticisms which have been re-
peatedly shown to be without substance.
Of all the arguments raised against the
treaty, one is particularly shortsighted—
the claim that genocide is not a proper
subject for a treaty.

Since the genocide treaty was in-
troduced to the Senate on June 16, 1949,
President after President has insisted
that an international treaty is an ap-
propriate means of curtailing genocide.

Eighty-three other nations agreed with
our chief executives and adopted the
convention as a suitable response to the
most heinous of international crimes.

The United Nations' General Assem-
bly Resolution 95(I) described genocide
as “a crime under international law”
the punishment of which “is a matter
of international concern.” In fact, the
General Assembly specifically recom-
mended a treaty as the proper means of
dealing with genocide.

Our Presidents, our neighbors, the
United Nations, and indeed a large num-
ber of my distinguished colleagues, have
always believed that genocide is a proper
subject for a treaty. The Senate has
been irresponsible in their failure to
face the facts—there is simply no better
method at our disposal to prevent the
occurrence of genocide.

It is no longer feasible to hide bhe-
hind the claim that genocide is only of
domestic concern. Genocide—the at-
tempt to destroy any national, racial,
ethnie, or religious group—is an inter-
national matter. It cannot be restricted,
practically or morally, by national
boundaries. A crime of such magnitude
must be dealt with on a global level.

As President Carter explained in a
speech before the General Assembly:

No member of the United Natlons can

claim that mistreatment of its citizens is
solely its own business.

Without ratification of the treaty, we
are allowing the most fundamental hu-
man right—the right to live—to remain
a domestic issue, subject to the whims
of illegal governments and irrational
dictators. I ask my distinguished col-
leagues to ratify the Genocide Con-
vention and confirm the truism that
genocide is a crime against humanity.

Mr. President, I thank the majority
leader for his generosity.

Mr, ROBERT C. BYRD. Mr. President,
I reserve the remainder of my time.
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Myr. STEVENS. Mr. President, I yield
the minority leader’s time to the distin-
guished Senator from Texas who has the
first special order,

RECOGNITION OF SENATOR TOWER

The ACTING PRESIDENT pro tem-
pore. Under the previous order the Sen-
ator from Texas (Mr. TowEer) is recog-
nized for not to exceed 15 minutes.

THE SOVIET CHALLENGE

Mr. TOWER. Mr. President, the unin-
spired address by the President of the
United States to the American public the
night before last leaves unanswered the
vital question:

What is U.S. strategy for coping with
accelerating Soviet efforts to become the
dominant influence in the world? That
central guestion has preoccupied allied
political circles for 25 years as Soviet
challenges to Western interests have
gained momentum. The question has
been raised again in recent weeks over
the matter of Soviet forces in Cuba. This
latest Soviet test of American compe-
tence to understand the global dimen-
sions and instruments of its campaign
can only be heartening to the Soviet
leadership.

Declaring at the outset that the “status
quo was unacceptable,” President Carter
after a month of rationalization, inef-
fectual posturing, accommodation, hand
wringing and chaos has decided that the
status quo is acceptable—the troops will
remain—only our perceptions of them
will change.

The series of measures to be taken are
all on our side and are empty of con-
tent or tangible result: The Soviets are
required to do nothing.

The specific actions which the Presi-
dent has indicated he will take in the
Caribbean are cosmetic. Setting up a
“headquarters” in Key West and increas-
ing the number of exercises in the area
are certainly not going to impress any-
one. The President failed to note, for in-
stance, that we already have arn estab-
lished naval command in Puerto Rico,
that Marine battalions have routinely
made cruises in the Caribbean and that
the Navy conducts regular training from
Guantanamo Bay in Cuba itself. With
the forces we realistically have avail-
able, it is unlikely that these low-level
activities will be noticed. It is certainly
no demonstration of resolve.

The President's assurances of our
military strength to the contrary not-
withstanding, it is fact that we do not
now possess the military capability to
support a long term global strategy
aimed at protecting our vital national
interests. The assertion that our ‘‘de-
fenses are unsurpassed” is arguable. The
statement that “those defenses are
stronger tonight than they were 2 years
ago” and that “they will be stronger 2
years from now” is grossly misleading
since it ignores that the pace of Soviet
growth greatly exceeds our own. The
administration’s own 5-year plan is not
even fully funded and if not significantly
expanded will concede to the Soviets
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military superiority in conventional,
theater nuclear, and strategic power for
the last two decades of this century.

Thus the fundamental question—what
is our strategy—remains open. To all ap-
pearances, the answer is “that we will
do little or nothing to inhibit the re-
morseless pursuit of their objectives by
the Soviets.”

This absence of leadership in respond-
ing to this most fundamental issue of our
generation is extremely worrisome in its
implications. This latest nonanswer can
only be encouraging to Russia and dis-
heartening to our allies. Now faced with
the Soviet takeover of the Kurile Islands,
and a significant military buildup there-
on only a stone’s throw from Hokkaido,
what can the Japanese expect in the way
of support? What can our allies in the
Middle East—who have witnessed the
largest Soviet airborne exercise in his-
tory take place in South Yemen—expect
of us? The answer is accommodation and
appeasement.

In the months ahead, the issue will be
raised again as the SALT II treaty—
the political centerpiece of United
States-Soviet relations—lies before the
Senate. By its action the United States
will either ratify this history of decline
or signal a renewed determination of the
American people to restore their strength
and get on with the defense of our in-
terests. The shoddy record of this latest
episode is by no means encouraging. It
surely weakens any argument for en-
tering into yet another Soviet deception
of the magnitude of SALT II.

Mr. President, I yield back the re-
mainder of my time and I suggest the
absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore, Without objection, it is so ordered.

ENERGY MOBILIZATION BOARD:
COORDINATING OUR NATIONAL
ENERGY POLICY

Mr. ROBERT C. BYRD. Mr. President,
yesterday the Senate turned to a new and
potentially important element of our
national energy progzram—the Energy
Mobilization Board bill.

A broad sweep of events has led us to
this point. Since the Second World War,
the United States has experienced un-
precedented economiz growth, especially
during the latter part of the 1960’'s. A
growing, hard-working population and a
country endowed with vast amounts of
raw materials was the formula for a
large measure of our economic pros-
perity.

During those years, scant attention
was paid to the great amounts of energy
being wasted in all parts of our economy.
Perhaps that is understandable, as the
economy itself was so strong and energy
seemingly so plentiful that wasted
energy was not a matter of major con-
cern.
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Conditions began to change at the be-
ginning of this decade. The Organization
of Petroleum Exporting Countries
(OPEC), which had been formed in 1960
as a loose federation of oil producers,
became the center of world attention in
late 1973. The embargo of oil to the
United States and the subsequent quad-
rupling of the price of oil are events with
which we are all too familiar. The world
price of oil before the embargo was just
over $3 per barrel. Shortly after the em-
bargo, the price rose to $12 per barrel.

The shock visited on the U.S. economy
by this jump was immediate and sub-
stantial. Industries heavily dependent on
fuel oil or petrochemicals experienced a
quick downturn. There were long lines
at gasoline stations, a situation repeated
less than 3 months ago in many parts of
the Nation, Odd-even gasoline rationing
systems were the order of the day in 1973
and again in 1979.

These occurrences lead us to the cen-
tral fact of our energy problem: With the
exception of 1978, U.S. oil imports have
increased each year for the last decade.
Until that trend is reversed, our national
security and our economic well-being are
diminished.

Congress has acted to reverse the
trend. Less than 1 month after the
October 1973 embargo, Congress ap-
proved a bill permitting construction of
the Alaska oil pipeline, Shortly after
that, the Emergency Petroleum Alloca-
tion Act was passed. That law established
a distribution system for the reduced
supply of erude oil and refined products
available to the United States.

When the limitations of the emergency

allocation law became evident, Congress
undertook a major revision of this legis-
lation. The result was the Energy Policy
and Conservation Act of 1975, which
formed the basis of our nonnuclear en-
ergy policy. The law set price and allo-
cation controls on crude oil and refined

produects and established a system
whereby the President would submit
proposed changes in the controls to Con-
gress. It is under this law that the Presi-
dent exercises his authority to decontrol
oil prices.

The unusually harsh winter of 1976-77
brought a new energy problem into fo-
cus—a shortage of natural gas. Within
days of convening in January 1977, the
95th Congress passed the Emergency
Natural Gas Act. High-priority users of
natural gas were identified by the law,
and special distribution authority was
given to the President, so that gas sup-
plies would be divided fairly.

For the remainder of the 95th Con-
gress, comprehensive energy legislation
was labored over, and five major laws
were produced.

First of these is the National Energy
Conservation Policy Act, which author-
izes utilities to perform energy audits for
homeowners. Home improvements to in-
crease the efficient use of energy can be
financed with loans from the utilities,
based on the results of the energy audit.
The act also sets up a program to en-
courage conservation by schools, hos-
pitals, and other public institutions, pri-
marily by the use of grants. The law con-
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tains guidelines for energy use in Fed-
eral buildings, and aims to reduce oil
consumption by increasing the use of
solar heating equipment wherever
practical.

The second piece of the comprehensive
energy package is the Fuel Use Act,
which requires new powerplants and in-
dustrial facilities to burn coal, and re-
quires existing powerplants to burn coal
after 1990, and authorizes the Secretary
of Energy to require existing industrial
facilities with coal capabilities to burn
coal. The purpose of this important
measure is to directly reduce the amount
of oil imported to produce electricity,
and to spur the direct use of our most
plentiful energy resource—coal. This act
is currenty being implemented under the
watchful eve of Congress, and is crucial
to a meaningful national energy policy.

The third segment of the package is
the Natural Gas Policy Act. That law
phases out price controls on natural gas
in a gradual manner and redefines
priority users of gas. More plentiful sup-
plies of natural gas transported in an
efficient and timely fashion have re-
sulted in large part from this law.

Another element in the comprehen-
sive package is the Public Utility Regu-
latory Policy Act. The main purposes of
this law are to promote fair rate struc-
tures and encourage energy conserva-
tion by utilities.

The fifth portion of the package
adopted last year is the Energy Tax Act
of 1978. This law provides tax credits
for energy conservation improvements
and includes incentives for conversion
of industrial equipment from oil or gas
to more abundant fuels.

As I noted on the Senate floor on
August 21, 1978, Congress has taken
many important actions in the energy
field. Laws were enacted in the 95th
Congress on such diverse energy topics
as mine safety, small business energy
loans, and the establishment of the De-
partment of Energy. In total, the list
includes nearly 50 important energy-
related measures passed by the Senate
during the 95th Congress, most of which
were enacted into law.

The overview provided by this synop-
sis of events in the area of energy and
the congressional response to our energy
problems is clear: We must reduce our
reliance on imported oil. The measures
approved to date address that problem
in varying degrees. The bill we are now
considering, to create an Energy Mobili-
zation Board, gives us another opportu-
nity to confront the problem.

The United States has to decide
whether it will continue to pay as much
as $25 per barrel of imported oil, or
whether it will make the effort to pro-
duce enough energy on its own to insure
energy independence.

The Energy Mobilization Board, as set
out in S. 1308, is proof that the United
States chooses to make that effort. The
primary purpose of the Board is to over-
see a clear and unambivalent “fast track”
process. Vital energy projects such as
pipelines and synthetic fuel plants are
two types of activities the Board could
designate as priorities.
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The first test for any project being
considered for designation as a priority is
this: Is the project likely to reduce our
Nation's dependence on foreign ofil? If
the answer is “yes,” then the Energy Mo-
bilization Board will be able to provide a
reliable timetable under which the proj-
ect can be constructed. This policy, Mr.
President, makes very good sense.

Several avenues will be available to the
Board as it seeks to cut redtape and add
predictability to the regulatory process.
Under the Jackson bill, the Board will
set strict deadlines for decisions affecting
energy projects which must be made by
Federal, State, or local agencies. Should
any of these agencies fail to meet a dead-
line, the Board could make the decision
itself. In making such a decision, the
Board will have to make whatever find-
ings are required of the agency under
law, and use whatever information the
agency would use to make the decision.
Agencies are requred to submit informa-
tion to the Board which is necessary to
make such decisions.

Another means of expedited decision-
making available to the Board is its abil-
ity to obtain a court order forcing an
agency to make crucial decisions within
specific time limits. In such cases, the
Board is empowered to enforce a time-
table for a priority project but does not
have to make the decision. These differ-
ent means of enforcing deadlines will
give the Board the flexibility it needs to
carry oub its purpose.

The Energy Committee has wisely pro-
hibited the Board from becoming in-
volved in the disposition of water rights.
Water law has been purely a State func-
tion, and it will remain so under S. 1308.

On the question of environmental im-
pact statements, the Jackson bill gives
the Board the authority to require one
such document, in compliance with the
National Environmental Policy Act, and
to designate a single agency to prepare
it.

I have noted the most important en-
ergy legislation Congress has passed.
The distinguished chairman of the En-
ergy Committee, Senator Jackson, has
made his mark on all of them. He and
his committee have labored long and
hard to produce numerous pieces of leg-
islation; Senator Jackson has been a
knowledgeable and effective floor man-
ager; he has been a tireless leader of
Senate conferees. By his able participa-
tion at every stage of the legislative proc-
ess, he has made an invaluable contri-
bution to an emerging, comprehensive
energy policy.

I want to express my admiration for
the expeditious fashion in which Sena-
tor JacksoN and the Energy and Natu-
ral Resources Committee have acted in
reporting this bill. The bill went
through 15 markup sessions, and has re-
ceived painstaking consideration.

It is also appropriate for me to note
at this time that other committees, other
committee chairmen, have plaved a sig-
nificant and helpful role in developing
not only the legislation before us today,
but other pieces of energy legislation
which I expect will be reported in the
near future. Mr. RaNnpoLPH, chairman of
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the Environment and Public Works Com-
mittee, Mr. Risrcorr, chairman of the
Governmental Affairs Committee, Mr.
Muskig, chairman of the Budget Com-
mittee, Mr. PRoxMIRE, chairman of the
Banking, Housing, and Urban Affairs
Committee—these Senators have all co-
operated in expeditious and thorough
consideration of various energy pro-
posals.

I want to express my appreciation to
the distinguished Senator from Louisi-
ana, Mr. JounsToN, who is the majority
floor manager of this bill. He is per-
forming an admirable job.

I also wish to congratulate the Sena-
tor from New Mexico (Mr. DoMENICI),
the minority floor manager, and the
Members on the Republican side of the
aisle, especially Mr. HaTFIELD, the rank-
ing minority member of the Energy and
National Resources Committee, and Mr.
McCLurg, for the support that they have
given to Mr. Jackson in bringing the
Energy Mohilization Board proposal fo
the floor.

I want to commend here Mr. STAFFORD,
ranking minority member of the En-
vironment and Public Works Committee,
Mr. PErcy, ranking minority member of
the Governmental Affairs Committee,
Mr. BErimon, ranking minority member
of the Budget Committee, and Mr. GARN,
ranking minority member of the Bank-
ing, Housing, and Urban Affairs Com-
mittee.

In this body, we advocate bipartisan
efforts in dealing with the energy prob-
lem, and because we have had bipartisan
support, we have moved difficult, con-
tentious legislation to passage. I know of
no subject that is any more divisive or
any more contentious than the subject
of energy. The leadership on this side
has always advocated cooperation with
the minority, and we have had the sup-
port of the minority. By dealing in this
bipartisan fashion, we have been able
to pass difficult legislation.

Mr. President, I am a cosponsor of S.
1308, and I would like to express my
views on it directly. There are some who
feel that this legislation does not go far
enough. They argue that the urgency of
energy development requires a stronger,
more centralized Federal authority than
that contained in this bill.

On the other hand, some feel the leg-
islation reported by the committee al-
ready goes too far—that too much em-
phasis has been put on expediting energy
development and too little attention has
been paid to the role of the States and
environmental concerns.

In my view, the Energy Committee
has struck a good balance among the
concerns of all parties involved. In the
interest of our common goal of energy
independence, it is my hope that we not
jeopardize this balance by adopting
amendments that overreach that pur-
pose. I know that all Senators have care-
fully studied the matter, and I am sure
that this debate will be productive.

I yield to the Senator from Texas.

Mr. TOWER. Mr. President, if the
Senator will yield for a brief comment,
he has made a good, comprehensive

CONGRESSIONAL RECORD —SENATE

statement. T suppose it would be well to
say at this point that 10 years ago, when
we were buying Arab oil for $1 or $1.50
a barrel and raising import quotas to
allow it to come in, it had an enormous
effect on the oil and gas industry in this
country. Rigs were stacked, production
was inhibited, and I think we are pay-
ing the price for that now.

In connection with the majority lead-
er's remarks on the Energy Mobilization
Board, I think we must take appropriate
steps. I think the Energy Mobilization
Board is simply the first step. We are
probably going to have to address our-
selves to the fact that we may be cur-
rently retaining some unreasonably rigid
and perhaps too harsh environmental
protection standards that are going to
cost us in terms of energy development
and economic growth.

I know the Senator from West Virginia
represents a State with great energy-
producing potential, not only in the field
of coal, but oil and natural gas as well.
I hope he will give consideration to the
fact that sometimes our environmental
protection efforts may have gone a little
bit to far, and that if we are going to
sustain economic growth and energy pro-
duction in this country, we are going at
some time to have to reexamine some of
those environmental protection meas-
ures.

Mr. ROBERT C. BYRD. I thank the
Senator for his statement. I agree that
we need a balanced approach. We need
to recognize that this country has a very
serious energy problem that could be-
come a crisis overnight, brought on per-
haps by some international emergency.
It is absolutely imperative that we walk
the middle course.

Mr. President, I yield the floor.

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the Chair
recognizes the Senator from Missouri
(Mr. EAGLETON).

RUSSIAN TROOPS IN CUBA

Mr. EAGLETON. Mr. President, for
the next half-hour or so it is my antici-
pation that several Members of the Sen-
ate will wish to address themselves to
the question of the Russian troops in
Cuba. I have some remarks thereon, but
I am going to defer mine at this time be-
cause we have with us the distinguished
second-ranking majority member of the
Foreign Relations Committee; he has
another obligation which begins
promptly at 10 o'clock, and I yield such
time as he may require on this subject
to the Senator from Rhode Island (Mr.
PELL) .

Mr. PELL. Mr. President, I thank my
friend from Missouri, and congratu-
late him on taking the leadership in ar-
ticulating some of our thoughts about
the Soviet brigade issue.

A SENSIBLE SOLUTION TO THE SOVIET BRIDAGE
ISSUE

Mr. President, the night before last
President Carter spoke to the Nation
about what he has achieved and what
he plans to do in connection with the
problem that has arisen over the pres-
ence of Soviet troops in Cuba. In my own
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view, the combination of the assurances
received from the Soviets and the spe-
cific measures that the United States
will undertake unilaterally represent a
measured, but firm, response to a de-
velopment that has generated contro-
versy and tension far out of proportion
to the problem involved.

In my view, the President has put the
question of the Soviet brigade in its
proper perspective and has outlined a
response that is appropriate for the situ-
ation. The presence of a small Soviet
unit in Cuba with no capability to wage
combat anywhere but on the island of
Cuba is not the same thing as the em-
placement of missiles that perpetrated
the genuine Cuban crisis of 1962. Presi-
dent Carter fully realized that and acted
accordingly.

On September 12, I outlined my views
on what would be an acceptable solution
to the brigade issue. I said at that time
that it must be clear “(a) that Soviet
forces in Cuba will not be given a capa-
bility to threaten directly either the
United States or any other nation in the
hemisphere, and (b) that Soviet forces
in Cuba are not designed in any way to
support Cuban military adventurism in
Latin America. If these tests are met, we
should not, in. my view, be concerned
about whether some Soviet presence in
Cuba continues.” I believe that the So-
viet assurances, together with the other
actions announced by the President last
night, meet these tests; and I therefore
support the President’'s handling of this
matter, and join the President in hoping
that the whole business about the 2,500-
man Russian brigade, a unit that has
been in Cuba for more than 15 years, will
fade into the global and national insig-
nificance it deserves when compared
with the SALT treaty. As one of our col-
leagues has said, perhaps a little lightly,
if that brigade came to Miami it might
be lost in the traffic there. I do believe
we have blown this whole thing so far
out of proportion that we have lost sight
of the real issue here, which is whether
we should get on with our discussions
and ratify the SALT II treaty. So I hope
and urge that the Senate will now get on
with the business at hand concerning
SALT II. We owe it to our constituents
and to the cause of peace to face up to
deciding whether the SALT II package
is in our national interest. Whether or
not SALT II is approved, it must no
longer be held hostage to the brigade
issue. The time has come for the ones
who oppose the treaty to stop hiding be-
hind a handful of sea-locked Soviet
soldiers.

I hope and trust that we can now get
this issue back into focus, recognizing
that for more than 17 years these men
have been there. Maybe they have been
different men, replacing one another.
Undoubtedly they have, or they would
all have long gray beards by now. Per-
haps they have different weapons and
different uniforms, but a unit has been
there, no matter whether it is called a
training unit or a combat unit.

I hope, once again, we can now get
on to the serious business at hand,
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which is deciding whether we should
have a SALT treaty. The SALT II
treaty may not be the greatest thing in
the world, but it is not the bogey bear
its opponents make it out to be. Nor is
it the panacea that many of its support-
ers say. But it is a good, useful step on
the road toward the point where we want
to go; it is a small but useful step in
the right direction as the Joint Chiefs
of Staff said. I hope we get on with it
as quickly as we can.

Mr. TOWER. Will the Senator yield?

M. PELL, Yes, I yield.

Mr. TOWER. The Senator has made
the observation that this combat brigade
has been there for more than 15 years.
What intelligence do we have that indi-
cates that it has been there more than
15 years, constituted as a combat
brigade? I was not aware that there was
certain intellicence that we could believe
with high confidence that it had been
there for 15 vears, constituted as it is
now, as a combat brigade.

Mr. PELL. As I mentioned in my re-
marks. it could be called either a combat
unit or a training unit. But as to the
quantity of men in the brigade, we have
known that there are around 3,000 people
there. There were 20,000.

Mr. TOWER. But the question was:
Has it been constituted into a combat
brigade in its present configuration for
15 years?

Mr. PELL. That I do not know.

Mr. TOWER. Then I do not think we
can make the assertion that it has been.

Mr. PELL. Presumably, if it is a train-
ing brigade, it is also a combat brigade.
Whether the Senator is wearing a blue
suit or a brown suit, he is still my good
friend, JouN ToWER.

Mr. TOWER. Well, I do not wear
brown. But getting back to the question,
the question is not whether the Soviets
have been present in Cuba for 15 vears.
We know that they have been. How long
have they been constitued into an inde-
pendent combat brigade? Not there for
training purposes; that is something that
we know with high confidence. In fact,
we suspended our aerial surveillance, our
SR~T1 flights, for 215 years. Is it not pos-
sible that they could have been consti-
tuted into a combat brigade in that
period of time?

Mr. PELL. I think they could have been
constituted yvears ago as a training or a
combat brigade. They are trained,
equipped if they want to be used for
training. I am not guite sure what pow-
erful effect a unit of 2,500 men would
have in eombat, but they could be used
either way. They could have been 15
Vears ago.

We should think back to 1962, when
there were 20,000 men there and after
they withdrew the missiles, they lowered
it to 5,000, It has been pretty steady ever
since.

Mr. TOWER. Is it not a fact that 215
vears ago, we had no intelligence that
led us to the conclusion that there was
indeed a combat brigade constituted as
such, a Soviet combat brigade, in Cuba?

Mr. PELL. My own bhelief, from the
briefings I have had. is that if we had
decided we wanted. for one reason or
another, to draw that conclusion 2 years
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ago or 12 years ago, we could have. As
I said earlier, I take it for granted that
the Senator does not wear a brown suit.
I often do. T am the same man whether
I wear a blue suit or a brown suit.
Whether you call it a combat brigade
or a training unit, it is the same.

Mr, TOWER. I do not think it is the
same, because the intelligence iIs that it
is a combat brigade, organized as a
combat brigade, equipped as a combat
brigade. It is not a training brigade.
It is not there for the purpose of train-
ing Cuban troops. It could be there for
the purpose of giving a Russian combat
brigade some exercise in climatic or
environvental conditions of that sort.

Too, the Senator makes another in-
teresting assertion. That is that this
brigade could not constitute any threat
to any other Central American country.

Mr. PELL. I did not say that, I said
to the United States. It might get lost
in the traffic in Miami.

Mr. TOWER. Certainly, they are not
going to invade Miami. I do not think
anybody gives any reasonable thought
to that. But, given the most rudimentary
environment or any kind of air or sea-
lift, is it not possible they could have
been inserted into other areas?

Mr. PELL. Certainly, the way we often
want to insert our Marines and often
have. I hope they would not.

Mr. TOWER. The Senator mentions
our Marines. With regard to our Marines,
the fact is that our sealift and airlift has
diminished over the years, as the Soviet
air and sealift have been vastly en-
hanced. General Meyer made the state-
ment in this morning's Washington Post
that we do not have the lift capability
to deploy a rapid combat force, as it is
suggested that we would use in a con-
tingency situation.

Mr. PELL. That could be, but I thought
we had the ability to deploy a large num-
ber, many times 2,500 men, to NATO and
have done that in exercises.

Mr. TOWER. The next crisis may not
oceur in NATO. Obviously, we have a lot
of prepositioned equipment in Western
Europe. We could logistically support
activities there, but even there, rein-
forcement becomes a problem because of
a lack of sea and airlift capability, cer-
tainly a lack of rapid resupply capabil-
ity.

In terms of this combat brigade that
is in Cuba, does the Senator from Rhode
Island think that any Central American
army would be a match for this brigade,
given the sealift capability to get them
to Central America?

Mr. PELL. I do not think any Central
American army probably would. But I
think even a smaller unit might be a
real threat to most of those armies
there, if the Soviets could get there.

Mr. TOWER. Do we not consider any-
thing that constitutes a threat to the
western hemisphere or to the political
stability or the territorial integrity of
nations in the western hemisphere to be
a threat to the United States?

Mr. PELL. It is an unpleasant fact. It
is far less of a threat than it was 15
vears ago. Certainly, it is a disagreeable
business and we wish that Russians were
not in Cuba at all, But they are there and
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they have a presence, but not a signifi-
cant one.

My point is that the presence has not
really changed in these years. It would
be nice if we could push them all out,
but that does not seem in the cards for
the moment.

Mr. TOWER. Does the Senator from
Rhode Island feel that anything has
really changed over the past month? Has
there been any movement by the Soviet
Union?

Mr. PELL. No, it is my understanding
that things have remained pretty much
the same over the last month and over
the last 15 years.

Mr. TOWER. Therefore, everything
that is being done in response to the
Soviet presence in Cuba is being done by
us. Nothing is being done by the Rus-
sians.

Is it not true in that case, then, that
President Carter once said the status quo
is unacceptable, but changed his mind
and decided Tuesday night that it is
acceptable? Does that not represent a
change in the administration's thinking?

Mr. PELL. That is a conclusion the
Senator can draw. That is his own con-
clusion, not mine. I let my remarks stand
as they do.

Mr. TOWER. Does the Senator from
Rhode Island think it is a little bit super-
fluous to establish a headquarters in Key
West when we already have a sea
frontier command in Puerto Rico?

Mr. PELL. I think it gives some re-
sponse to the American desire to exhibit
our macho, somewhat like we did with
that vessel, the Mayvaguez, in Southeast
Asia, where we lost more lives taking it
than we saved. Also, I think that we have
some 5,000 troops at Guantanamo. I
made the suggestion at one point that
perhaps we ought to land an additional
2,500 troops at Guantanamo in order to
give them tit for tat.

I think these actions are designed to
bolster the desire to show the American
macho. I think this desire is perhaps
more prominent in the U.S. Senate than
it is in the United States. Nevertheless,
the SALT treaty has to pass the U.S.
Senate.

Mr. TOWER. Does the Senator think
it is going to impress anyone when we
land Marines at Guantanamo, supported
by 10 A-4's, which is obviously an ob-
solete airplane and no match for the
Soviet Mig jets now confronting them?

Mr. EAGLETON. Mr. President, how
much time do I have remaining of my
15 minutes?

The ACTING PRESIDENT pro tem-
pore. The Senator has 2 minutes
remaining.

Mr. EAGLETON. I should like to re-
serve the remainder of my time, since
I have not spoken in any of it myself.

Mr. TOWER. Mr. President, I am sorry
I have intruded on the time of the Sena-
tor from Missouri. I shall see if I can
intrude on somebody else's time later.

Mr. EAGLETON. Mr. President, I yield
to the Senator from Rhode Island (Mr.
Cuaree) and I shall see if I can get some
more from somebody else.

Mr. CHAFEE. Mr. President, I should
like to say about this whole fuss over
the Soviet troops in Cuba that it is en-
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tirely unwarranted, in my judgment. We
are the land of the free and the home of
the brave and we are shivering in our
boots because there are 2,000 to 3,000
Russian combat troops in Cuba who have
been there for—is it 2 years or 17 years?
What kind of threat do they present to
the United States, Mr. President? It
seems to me that this is an entirely un-
fortunate diversion.

Let me say that I think the adminis-
tration shares in the blame. I think the
administration has not handled it well.
I think the administration erred, to come
forward with a statement that the status
quo is completely unacceptable—and
then, of course, it is acceptable. The
changes made as a result of the state-
ments made in the President's speech
the other night were rather minor, if
they achieved even that dignified status.

The real point is that the fuss should
never have arisen. These troops present
no threat to us, What are they going to
do, swim to Florida, are they, and attack
us up the beach with their fins? Of
course not.

The ironic thing, it seems to me, Mr.
President, about this whole affair is as
follows: There is a tremendous fuss be-
cause there are 2,000 or 3,000 Soviet com-
bat troops which have no way of going
anywhere. They have no sealift. They
have no airlift.

But people say that if they are only
there to train troops, to train Cubans, it
is perfectly all right if they are there to
train the Cubans to go and attack people
all over, wherever they might be. That is
satisfactory. But if they are combat

troops, that is bad.

It is clearly recognized, Mr. President,
no matter whose statistics we take, that
they have been there a long time.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

The PRESIDING OFFICER (Mr. HEF-
LIN) . Under the previous order, the Sen-
ator from Michigan (Mr. RIEGLE) is rec-
ognized for not to exceed 15 minutes.

Mr. CHAFEE. Will the Senator yield
me 3 minutes?

Mr. RIEGLE. I am delighted to yield
3 minutes to the Senator.

Mr. CHAFEE. I thank the Senator very
much.

Mr. President, let us look at what the
United States has around the world.

We have about 4,500 uniformed mili-
tary personnel in Turkey. Then, of
course, we have the 2,000 uniformed mili-
tary personnel in Guantanamo Bay, by
right, by treaty. for many years.

But the point, it seems to me, Mr.
President, is that we are getting diverted
from the main object. I mean, what prin-
cipally concerns this Nation is the SALT
treaty.

Now, there are some against it and
some for it. But, certainly, it ought to be
debated—that is the big league, SALT.

Let us not get diverted from talking
about what is important to this Nation,
for the future of the country, for the fu-
ture of our children and grandchildren,
by some 2,000 or 3,000 Soviet troops.

Mr. President, when we look at a pic-
ture from the air, how do we tell combat
troops from training troops?

That must be one of the most skillful
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things undertaken by our intelligence in
many years.

So they have 40 tanks. They are not
amphibious. They cannot crawl all the
way to Florida.

Mr. President, I just hope we can
put this into perspective.

I do not think the President has come
out of this very well. But that is neither
here nor there. The point is, they are no
threat to the country. They have been
there for years. Let us get back concen-
trating on what counts.

I thank the Senator very much.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. RIEGLE. Mr. President, I assume
that only the time the Senator from
Rhode Island actually consumed will be
taken from my time.

I now vield 2 minutes to the Senator
from Nebraska.

Mr. ZORINSKY. I thank the Senator
from Michigan.

SOVIET TROOPS IN CUBA

Mr. President, if T were a cynic I would
stand before the Senate today and note
the groudswell of concern from the
four corners of the Earth about 2,000
to 3,000 Soviet soldiers in Cuba.
I would, for example, highlight the
cry for help emanating from Mexico
City, Tokyo, New Delhi, Ankara, and
London. The message, I would announce,
is the same for all quarters—“Save us
from those Soviet troops stationed in
Cuba.”

But, Mr. President, being a realist, I
have to recognize the situation as it
exists. Instead of concern there is disin-
terest, and instead of a cry for help
there is a plea for sanity. And the mes-
sage is that the rest of the world greets
this episode with boredom, if not dismay.
Indeed, once you get beyond the beltway
you find Americans scratching their
heads and wondering why they are sup-
posed to be concerned. Americans have
pride in their country and confidence in
its military establishment. After 4 weeks,
they are still waiting for those who have
nurtured this crisis to explain what it
is they have to fear.

With no plausible explanation at their
fingertips, the crisis-mongers have
turned to the SALT II treaty and en-
deavored to join the two. It is as though
we should bestow our acceptance of SALT
upon the Soviets in return for their with-
drawal from Cuba. I, for one, am unwill-
ing to hinge my support for the SALT
II treaty on this kind of flimsy if not
irrelevant, condition. While some may
perceive such a trade as adequate pro-
tection of American strategic interests,
I do not. If SALT protects the U.S. stra-
tegically, then it should be accepted. If
the treaty is adverse to our interests, then
it must be rejected regardless of what the
Soviets do in Cuba or anywhere else for
that matter.

Mr. President, I do not wish to belabor
the matter further. The long and short
of it is that, yes, for the last several weeks
“Chicken Little" has been lose in Wash-
ington but no, the sky is not falling. It
is time now to confront reality. The real-
ity is that the Senate is constitutionally
charged with passing judgment on an
agreement to limit nuclear arms, and
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2,000 to 3,000 Soviet troops do not exempt
the Senate from making this difficult de-
cision. The American people deserve to
hear a public debate on the merits and
demerits of the SALT II treaty, and to
receive the decision of its elected officials.
That is what they pay us for. So let
us get on with it.

Mr. RIEGLE. I thank the Senator
from Nebraska.

Does the Senator from California seek
time?

Mr. CRANSTON. Four minutes.

Mr. RIEGLE. I yield 4 minutes to the
Senator. y

Mr. CRANSTON. I thank the Senator.

Mr. President, over the past few weeks,
we in the Senate have learned that the
Soviet military personnel in Cuba have
been there for some time and that they
do not constitute a direct military threat
to the United States.

Indeed, the United States has over-
whelming military power in the Carib-
bean, including a permanent military in-
stallation on Cuba itself—one which has
served as the training ground for the
United States naval fleet of the Atlantic
since 1943.

If anything, the Cuban or Soviet mili-
tary threat to the United States in the
Western Hemisphere has greatly de-
creased since the 1960's when tens of
thousands of Soviet troops were based in
Cuba and military equipment was being
shipped there in increasing numbers.

In sharp contrast to this relatively in-
significant current threat is the steady
rise in the deadly power of the Soviet
and United States nuclear arsenals since
the 1960's. Even the SALT I agreement
proved hardly more than a minor irri-
tant to the crushing momentum of ad-
vanced nuclear weapons technology
which allows each side to add new war-
heads virtually daily even within arms
control limits. This is the threat with
which we must concern ourselves today.
This is the legacy we must not leave to
our children.

I challenge any Senator fo demon-
strate to the Senate and to the American
people how he or she can better protect
U.S. national security in the face of this
ever-growing threat by rejecting the
SALT II treaty in response to the non-
threat posed by a miniseule conventional
military capability based in Cuba with
neither the airlift or the sealift to bring
it to our shores.

I challenge any Senator to specify
what he or she would be willing to give
up or to pay in order to force the dis-
persal of Russian troops or the dis-
mantling of Russian tanks in Cuba.

Should we give up Guantanamo Bay?
If so, where will you have the Atlantic
Fleet train? Will you recommend that
the United States abandon the Western
Euopean based nuclear weapon moderni-
zation program which directly threatens
the Soviet Union?

On the other hand, should we invade
Cuba to oust the Soviet troops? Should
we put a blockade around Cuba? Should
the United States threaten nuclear retal-
iation?

I have not heard anyone make these
suggestions, which clearly lack great wis-
dom. But, I have not heard other sugges-
tions that might be any wiser as to what
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we should be doing to force those troops
to be removed.

Let us set aside false hopes of coercion
and the emotion and illogic of false link-
age. Let us take the hard, practical
steps available to us today to meet the
real threats we face from the Soviet Un-
ion.

First, let us support the restrained and
reasonable demonstration of our exist-
ing strengths and interests in the Carib-
bean which President Carter has pro-
posed, Second, let us move ahead with
favorable consideration of the SALT II
Treaty—for it is the only direct way I
know of by which the United States can
lessen the strategic nuclear threat of the
near future.

For example, it is the only way I know
of to keep the Soviet Union from putting
more than 10 warheads on its one new
type of ICBM;

Keep the Soviet Union from putting up
30 warheads on its heavy ICBM's instea”
of only 10:

Limit the Soviet Union to 2,250 strate-
gic weapons systems when it could easily
produce 3,000 by 1985; and

Achieve force reductions, though
small, instead of increases in Soviet stra-
tegic forces.

These are the specific opportunities
open to the Senate, open to the country,
open to mankind. And any Senator who
believes that the United States can bet-
ter protect its national security interests
without them bears a heavy burden to
recommend specific achievable alterna-
tives.

I think it appropriate to note what His
Holiness John Paul II said yesterday in
our country. He stated:

We are troubled also by reports of the de-
velopment of weaponry exceeding In quallty
and size the means of war and destruction
ever known before. In this field also we ap-
plaud the decislons and agreements almed
at reducing the arms race. Nevertheless, the
life of humanity today is seriously endan-
gered by the threat of destruction and by
the risk arising even from accepting certaln
‘tranqulilizing’ reports.

Finally, I would like to say a word
about the President of the United States.

I think it would be wise to grant that
a mistake was made in making the state-
ment about the status quo not being ac-
ceptable. That was stated first by the
Secretary of State. It was restated by the
President of the United States. Nonethe-
less, I think a case can be made that the
status quo has been changed by our ac-
tions.

When we change the status quo, 1t 1n-
volves a change in the military situation,
in the matters relevant to this discussion,
and that has been changed by steps the
President announced he will take in the
Caribbean.

Finally, I note that it is frequently said
that a leader of a nation in times of po-
litical difficulties may often seek a for-
eign diversion and seek to show great
strength, great manliness, great “ma-
cho,” in order to retrieve his politieal sit-
uation. I suspect that the President re-
ceived some political advice to do just
that in this situation. I respect him tre-
mendously for putting his country first
in the light of his judgments. I respect
him for resisting that advice or that
temptation and putting first what he
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deems to be the national security inter-
ests of our country, by taking the very
restrained and very moderate but none-
theless effective steps that he took in re-
lation to this situation.

Mr. TOWER. Mr. President, will the
Senator yield for a question?

Mr. CRANSTON. I do not have any
time remaining.

Mr. TOWER. Will the Senator yield
some time?

Mr. RIEGLE. The Senator spoke for 15
minutes earlier today.

Mr. TOWER. Only 5 minutes.

Mr. RIEGLE. It seemed
| Laughter.]

If I could finish with the Senators with
whom we have made arrangements to
speak and if we have time remaining, I
would be happy to yield.

Mr. TOWER. I hope some of them will
stick around.

Mr. RIEGLE. I yield to the Senator
from Michigan.

Mr. LEVIN, Mr. President, T have been
listening very carefully for the past sev-
eral weeks as my colleagues have debated
when and whether we ought to begin
consideration of SALT II. That debate
has been helpful but I do not believe it
should deter us further. There is, we are
told, a time and a place for every pur-
pose. This Nation's purpose is peace. The
Constitution teaches that the Senate is
the place to discuss it. And I rise to join
my colleagues in saying that the time for
the Senate to discuss it is now.

Some disagree with that judgment.
They point, for example, to the Soviet
brigade in Cuba and say that until it is
removed, debate and decision should be
delayed. They seek to link our delibera-
tions to factors unrelated to the purposes
of the treaty itself.

I fail to understand the logic of this
linkage.

If the treaty is a gift to the Russians,
a present to be withdrawn if they mis-
behave, then we ought to reject it and
renounce it. But if the treaty is a gift to
ourselves, a present whose value can bhe
verified, then we should accept it and
adopt it.

For me, the issue is clear: Is SALT II
as a strategic arms control agreement, in
our own national self-interest? If it is,
then why should we deny ourselves its
advantages, because the Cubans or So-
viets seek to contest us in areas not re-
lated to strategic arms control? The
other side of the coin is equally true: If
it is not in our national self-interest,
should Soviet or Cuban restraint moti-
vate us to adopt it?

Those who ask for an environment free
of superpower tension before SALT is
considered fail to realize that SALT can-
not produce, and should not be asked to
produce, a world of harmony and under-
standing. With or without SALT, our re-
lationship with the Soviet Union will
continue to be what it is: A delicate
dance of conflict and cooperation.

Assuming that SALT is in our national
self-interest and that its conditions are
adequately verifiable, actions by our
Government or the Soviets unrelated to
the limits it imposes, cannot reduce its
value. If the Soviet brigade in Cuba is
a source ol concern—and I believe it is—
it is of concern whether we each have
10,000 nuclear warheads or whether we

like 15.
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each have 20,000. But as we face that
brigade and other incidents like it, I
would prefer we do so at the lower levels
of mutual annihilation.

Ratification or rejection of SALT will
not alter the appropriate available re-
sponses to Soviet action. And Soviet
action unrelated to strategic nuclear
weapons ought not alter our deecision to
ratify or reject SALT.

The only thing that should affect that
decision is debate in this body about the
nature of SALT. The Constitution man-
dates such a debate. It requires that the
Senate give its advice and consent to any
treaty before it goes into effect. In the
past, this body has discharged that
solemn duty with dignity, with wisdom,
and with statesmanship. We have put
aside partisan politics and regional dif-
ferences and focused on our highest
duty: to serve the best interests of this
Nation. A failure to consider SALT soon
is simply a way of shirking this duty—
it is a way to condemn the treaty with-
out considering it. It is a way this body
should not take. It is a way this Nation
should not accept.

‘We may, in the end, reject this treaty.
But let us do so because we have ex-
amined it and found it wanting and not
because we held it hostage and waited
for a ransom that was unreasonable to
expect and which other nations refused
to pay.

If there is logic in linking the presence
of a Soviet brigade in Cuba to the ques-
tion of whether we should ratify SALT,
then let the logic of that linkage be put
to test in a debate on whether to ratify—
not in a debate on whether to debate.

The time to begin our examination is
upon us. I urge my colleagues to focus
on the task that confronts us and to
begin to judge the Strategic Arms Limi-
tation Treaty as a strategic arms limita-
tion document and not as the best or
only path toward other desirable goals.

Mr. President, I yield the remainder of
my time to the Senator from Missouri.

Mr. EAGLETON. Mr. President, I take
that to mean that the 15 minutes subse-
quently to be allocated to the Senator
from Michigan, he desires to yield to me.

Mr. LEVIN. That is my intent.

The ACTING PRESIDENT pro tem-
pore. The time has now been transferred.

Mr. RIEGLE. Mr. President, how
much of my 15 minutes remains?

The ACTING PRESIDENT pro tem-
pore. The time of the Senator has just
expired.

Mr. EAGLETON. Mr. President, I
yield 3 minutes to the distinguished Sen-
ator from Maryland (Mr. MATHIAS) .

Mr. MATHIAS. I thank the distin-
guished Senator from Missouri for yield-
ing me this time.

Mr. President, this morning, the edi-
tors of the Sun, a great newspaper pub-
lished in Baltimore, begin their lead edi-
torial by saying:

This country's response to the discovery of
& Soviet combat brigade in Cuba 1s a major
national embarrassment that reflects poorly
on President Carter and legions of Amerl-
can politicians trying to explolt the issue
for a variety of purposes.

They conclude that editorial by say-
ing:

Damage limitation was the object of the
President’s Monday night speech, as he
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sought to recover from self-inflicted wounds,
and it ought to be the leading impulse in
the Senate. For once, President Carter was
right on target when he said the greatest
danger to U.S. security is not a few thou-
sand Soviet troops in Cuba But “the break-
down of a common eflort to preserve the
peace, and the ultimate threat of a nuclear
war."”

Mr. President, I think there is some
positive fallout from this whole unhappy
situation. One of the elements of posi-
tive fallout, it seems to me, is the Presi-
dent’s proposal to increase the surveil-
lance by United States intelligence forces
of the Caribbean area. That surveillance
in recent years has fallen temporarily
to a dangerously low level, so the Presi-
dent is right in proposing to improve our
intelligence capabilities in that area.

1 think this is a good thing, because,
if, as the Soviets and the Cubans in-
sist, this is not a combat brigade, we will
be able to perceive that they are right
or prove that they are wrong. Even if
they are wrong now, let us hope that they
will be right in the future, and we ought
to competent to be sure of that.

As Dr, Samuel Johnson, the great mor-
alist of the 18th century, said:

Nothing is so conducive to a good con-
sclence as the possibility of being observed.

The Soviet Union and Cuba can be well
assured that they will be observed closely
in this matter in the days and months
ahead.

More than that, I believe that this
question has focused some attention on
the economic needs of the Caribbean. We
have desperately poor people in the
Caribbean.

The ACTING PRESIDENT pro tem-
pore. The Senator's 3 minutes have
expired.

Mr. EAGLETON. I yield the Senator 1
additional minute.

Mr. MATHIAS. The President has
proposed, as part of our program for
response to the political needs of the
Caribbean, that we will give some great-
er attention to the economic problems
of the Caribbean nations.

This is absolutely necessary because
the Soviet brigade is not a military
threat. No one thinks it is a military
threat. But it is a political problem, not a
domestic partisan political problem, but
a political problem in the sense that it
introduces concern and tension among
the peoples of the Western Hemisphere.

If we can help to resolve that political
problem by political means, then the
threat of that Soviet brigade will be
vastly reduced.

In this connection I am moved to ap-
plaud the great speech, the moving speech
that was given yesterday by His Holi-
ness, Pope John Paul II, before the
United Nations in which he referred to
human rights among which he enumer-
ated “the right to food, clothing, hous-
ing, sufficient health care, adequate
working conditions, and a just wage and
rf-:sp and leisure,” all of these things
which are denied to so many of the peo-
ples of the Caribbean nations.

These elements of life identified by the
Pope as basic human rights are essential
ingredients of the solution to the political
problems of the whole Caribbean area.
When they receive the attention the
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Pope advocates as a matter of universal
human responsibility, the threat of the
brigade will recede.

Mr. President, in conclusion, I ask
unanimous consent to print in the
Recorp an editorial entitled “Limiting
the Damage” from ftoday's Baltimore
Sun.

There being no objection, the article
was ordered to be printed in the REcCORD,
as follows:

LIMITING THE DAMAGE

This country’s response to the discovery
of a Soviet combat brigade In Cuba is a
major national embarrassment that reflects
poorly on President Carter and legions of
American politiclans trying to exploit the
issue for a varlety of purposes. If SALT II
falls victim to this imbroglio, let not the
White House point an accusing finger at
opposing senators. They Indeed will have
to answer for their votes against the proc-
ess of trylng to curb the nuclear arms race
threatening mankind. But the Carter ad-
ministration will have plenty to do just to
atone for its own ineptitude and miscal-
culation.

Consider what a spectacle the TUnited
States has made of itself on the world stage.
The Kremlin must be getting a lot of quiet
enjoyment over having faced down Mr.
Carter by refusing to change a status quo
that he had declared “unacceptable.” Leftist
elements in Latin America must be getting
ready to depict the beefing up of U.S. Carib-
bean forces as a return to Yanqui imperalism.
Our major allies must be disquleted by the
turmoil in Washington and the thought that
so great an initlative as SALT could be en-
dangered by so peripheral an issue.

The Soviet-Cuban military alllance is, of
course, a serious problem for this country.
One need only consider the use of Cuban
troops in Africa or the conduct of Cuban
agents and diplomats worldwide to appreci-
ate how Fldel Castro serves Moscow's pur-
poses. But it hardly serves U.S. interests to
respond by endangering top-priority efforts
to limit nuclear arms or by offering a degree
of military protection to Latin America that
may no longer be appreciated. Despite some
military maneuvers on Guantanamo in the
next few weeks and the establishment of a
"Permanent, Fulltime Caribbean Joint Task
Force Headquarters" in Key West, we suspect
the Carter White House would be relleved
to have this whole sorry episode fade away.
Unfortunately, it will not be so easy. Re-
publicans have a certified issue for the 1980
political year, especially If Mr. Carter is re-
nominated. Military hawks have a new op-
portunity to push up defense spending as
the administration bows to demands for an
added aircraft carrier and more Rapid De-
ployment Forces. And the Soviet-Cuban is-
sue will remain at the heart of the SALT II
debate—where it does not belong—until
some magical formula is concocted to permit
a few key waivering senators to wvote for
ratification.

Damage limitation, as Senator Mathias had
suggested, is the task of the moment. This
was the object of the President's Monday
night speech, as he sought to recover from
self-inflicted wounds, and It ought to be
the leading impulse in the Senate. For once,
President Carter was right on target when he
sald the greatest danger to U.S. security is
not a few thousand Soviet troops in Cuba
but “the breakdown of a common effort to
preserve the peace, and the ultimate threat
of a nuclear war.”

Mr. EAGLETON. Mr.
thank my colleague.

I yield 1 minute to the distinguished
Senator from Michigan, Senator RIEGLE.

Mr. RIEGLE. Mr. President, like other
colleagues who have spoken this morn-
ing, I am also in general agreement with

President, I
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the position President Carter has taken
on the issue of Russian troops in Cuba.
1 believe his response is a reasonable one.
I think it is prudent and appropriate to
the situation.

After studying the information avail-
able concerning the brigade of Soviet
troops deployed in Cuba, apparently
present there for some several years, I
personally do not feel that this matter
has any significant bearing on the SALT
II consideration.

I think the SALT II treaty should be
considered on its own merits as a recip-
rocal formula for limiting the continuing
buildup of strategic weapons by both
countries, The ultimate strategic mean-
ing of the SALT II treaty

Mr. TOWER. Mr. President, will the
Senator yield for a question at that
point?

Mr. RIEGLE. When I finish I will be
happy to yield.

The ultimate strategic meaning of the
SALT II treaty is of a scale and con-
sequence, that attempts to link it to the
Russian brigade in Cuba is, in my judg-
ment, nonsénse or worse.

The opponents of the SALT II treaty
have tried one device after another for
months now to kill this treaty. That they
should repeat the same tactic with the
Russian brigade in Cuba should surprise
no one. Anyone who finds comfort in ac-
celerating the development and prolif-
eration of nuclear weapons really should
have their head examined.

SALT II should be considered in its
own right and accepted or rejected on
its merits.

Frankly, the opponents of SALT II
have not been successful thus far in dis-
crediting the treaty on its merits. That
is why we have seen attempts to cripple
it in other ways with amendments, res-
ervations, side issues, and now Russian
troops in Cuba, and I am frank to say
I expect other things. When this partic-
ular tactic fails, I fully expect that we
will see the opponents reach for another
tactic that will be invented in the
future.

The fact is, that America’s vulnerabil-
ity today does not stem from too few
nuclear weapons. Our vulnerability in
this country today stems from inflation,
the absence of a national energy strat-
egy, and the financial difficulties facing
millions of our citizens struggling to cope
with the rising cost of living and reces-
sion.

In the military area, our deficiences,
and we have some, are also not in the
areas of strategic weapons.

I think the best article in today's paper
on that subject is on the front page of
the Washington Post where it talks
about the fact that in terms of our con-
ventional militray capabilities, we are
way behind, and there is some question
as to whether we could even respond in
a conventional manner to a threat if we
had to. Those are the kinds of issues we
should be talking about.

But in terms of weapons systems, I
have here a sheet prepared by the De-
partment of Defense which I wish to
print in the Recorp, and I ask unanimous
consent that it be printed in the RECORD.

There being no objection, the informa-
tion was ordered to be printed in the
Recorb as follows:




DISTRIBUTION OF COST CHANGES BETWEEN DEVELOPMENT ESTIMATES AND CURRENT ESTIMATE BY CATEGORY OF CHANGE AS OF MAR, 30, 1979

|In millions of dollars]

Program changes in program base year constant dollars
- ——— — = - - Prog. chg.
Quantity Contr. cost related Economic Total cost
changes ngineering Support Schedule Estimating overrun Other ! E escalation ® escalation changes

This To I"1|, Lu Ihh To  This To  This To This To This To 3 This To This Ta This To

Weapon system gtr date gtr. date atr. date atr. date qtr. date gtr. dale atr. dale 1 gtr date qtr. date qtr.3 date

ARNY

Patriol (hre sections)
Pershing I __ g
Hellfire. .
CH-47 modernization
UH-60A (Black H.)wk)
YAH-64 (AAH)._
SOTAS (division ‘c!s) :
FVS (MICV) ..
xXM-1 #
HJrJhd ( ire unlt,} H
ead (CLGP). ..

Q
@
Z
Q
=
£
7
4
@)
Z
o>
o
~
b
@)

O e 3 00 00 O

i

CVN-6B class._ . _.

AIR FORCE
10 1970
15 - 1970
16 1975
JA (AWACS).... 1970
4 |AA'H‘H'.PJ 1974
1973
1677
1978
1975
1971
1968
1977
1977
1977

JLVNHAS — dd0

1.9 339.9
X . [ / " d 6.8 2,709.0
Air foice 2, / i 820. ] i ] 0 2,017.3

Griand total

"|“I| quat I‘I ol
axclude

# g
fhm 2in “‘\I I|||l1|\ (the aclual or current cost of Lk
- Note: 53 programs—1 f wth is sillion over lifetime of R, & D




October 3, 1979

Mr. RIEGLE. Mr. President, this sheet
shows all the present weapons systems
for which the United States is now
spending money. And the cumulative cost
overruns to date now total some $95 bil-
lion.

So there is an enormous waste, gold-
plating, inefficiency, and misdirection of
resources with the money that we al-
ready spend with respect to our military
capability.

But I am frank to say that the people
who have this preoccupation with stra-
tegic weapons alone apparently cannot
think in terms of an overall defense
capability or in terms of national secu-
rity that can fit that into a context of
the broader definition of national inter-
est that has to do with problems that
are affecting people every day here in
the United States.

Mr. TOWER. Mr. President, will the
Senator yield for a question?

Mr. EAGLETON. Mr. President, the
Senator from Texas well knows we are
under very secure time constraints. Since
I am in charge of the allocation of time,
Senator STENNIS must have a minute
and a half on a related subject, and we
cannot yield at this time.

Mr. RIEGLE. Mr. President, as I
stated at the outset, I agree with Presi-
dent Carter that the presence of some
2.000-3,000 Soviet troops in Cuba, does
not pose a security threat to the United
States. Appropriate U.S. diplomatic ef-
forts should proceed with the Soviet
Union to pursue the matter to a con-
clusion that is consistent with U.S. secu-
rity interests.

That task is not an assignment for the
Senate Foreign Relations Committee,
Congress, or Presidential contenders,
among others; it is the proper respon-
sibility of those directly charged with
the administrative duty of conducting
American foreign policy.

Those of us with constitutional re-
sponsibilities for oversight of American
foreign policy can fully meet these re-
sponsibilities without attempting to
usurp the proper role of the President
and his Secretary of State.

This is neither a time, nor a situation,
in which hysteria or exaggerated re-
sponses by either side are warranted or
useful.

At a moment when the American
Presidency is in a severely weakened do-
mestic political posture, we must, as a
nation, remain calm and prudent. We
must not let domestic political adven-
turism distort our national judgment or
alter the prudent exercise of American
diplomacy and other power initiatives.

_The United States today has suffi-
c;gnt strength in all forms to appro-
priately deal with any strategic threats
posed by the Soviet Union. The Soviet
Union should have no illusions about
the ability and willingness of the United
States to use whatever resources are
necessary to promptly and fully defend
our strategic interests—in this hemis-
phere and others.

Finally, we should have no illusions
about the Soviet Union. They are a de-
termined and dangerous adversary who
will attempt to take full advantage of
any situation ripe for exploitation. We
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would be foolish to expect anything but
unremitting pressure from the Soviets,
and we must plan and act accordingly.

Mr. EAGLETON. Mr. President, I yield
a minute and a half to the distinguished
chairman of the Armed Services Com-
mittee, Senator STENNIS, who wishes to
make an announcement.

Mr. STENNIS. Mr. President, I cer-
tainly thank the Senator from Missouri.

Mr. President, we have been trying to
arrange, and when I say “we"” I mean
the members of our committee, which
certainly includes the ranking minority
member, Senator TowEgR, for a resump-
tion of the so-called SALT hearings by
our committee.

We had in mind if possible to open
those hearings up for this week, but we
have decided to go over until next week
partly because of the now pending
energy bill or hills, We have settled on
starting next Tuesday, October 9. I have
completed a list of witnesses, most of
whom were carried over from the former
hearings. Some will now be held in closed
sessions. There will be a few more. These
lists represent the desires of the com-
mittee as a whole, I think, as witnesses.

Not flattering our commitfee one hit,
I think our hearings have contributed
to an understanding of the problems
particularly as they relate to our mili-
tary policies.

I think the forthcoming continued
hearings will be of the same caliber, and
I believe they will be helpful to anyone
in making up their, mind as to what
their final position will be.

So we will have the hearings open
where possible, and closed where we
must. We expect to proceed to try to get
through within 5 or 6 days.

I think we should face the situation
then, and bring this matter to the floor
for full debate and a decision. We have
grave problems at home and abroad that
delay will not cure. To the contrary, I am
afraid the situation will become more
involved and possibly suffer from delay.

Mr. EAGLETON. Mr. President, I
thank my colleague.

Mr. President, for the past 18 years,
ever since the United States severed
diplomatic and economic ties with the
Government of Cuba, we have been at
odds with our island neighbor. Our rela-
tionship has vacillated between periods
of extreme strain and relative calm. We
have swung between incidents like the
1962 ‘‘missile crisis,” which brought us
close to the brink of war, and the sign-
ing of the 1973 antiskyjacking agree-
ment, which signaled a genuine interest
in normalizing relations.

During the Carter administration, the
movement toward the normalization of
United States-Cuban relations has in-
tensified, The United States has removed
the ban on travel and spending of US.
currency in Cuba, and the Cubans took
the initiative in proposing the fishing
talks with the United States. As sum-
mer began, the United States and Cuba
were closer to a normalized relationship
than at any time during our 18-year
estrangement.

Mr. TOWER. Mr. President, will the
Senator yield for a question?

Mr. EAGLETON. I am sorry, I cannot
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vield at this time. I have to complete my
remarks and the Senator from Alabama
needs a minute.

Then came the events of August—the
disclosure of a U.S. intelligence assess-
ment that a Soviet brigade was conduct-
ing maneuvers on the island, and the
pandemonium which ensued in the media
and in the Halls of Congress. Some even
have gone as far as to suggest that the
SALT treaty should be scrapped if the
Soviet troops in question are not removed
from Cuba.

Mr. President, let me make myself
clear on this matter. I am concerned over
the presence of Russian combat troops a
mere 90 miles from our shore. But, I
hasten to add, I do not believe we are
living a crisis. I do not find these times
even remotely reminiscent of the 1962
missile facedown.

Considering the fact that there were
as many as 20,000 Russian troops in Cuba
in the early 1960's, and considering the
fact that the Russians have maintained a
military presence of varying size in Cuba
ever since then, it is ludicrous to consider
the presence of 2,000 to 3,000 Russian
troops in Cuba as any kind of imminant
threat to ourselves or to this hemisphere.

Mr. President, this issue has been
blown into a matter of such enormity
that one would think we are on the brink
of some international catastrophe. In
truth, Mr, President, the current con-
troversy comprises much too much ado
over something that is neither all that
new nor all that earth-shaking.

I remain undecided on ratification of
SALT II. However, I remain firmly com-
mitted to the proposition that SALT II
should rise or fall on its own merits or
lack thereof. The current frenzy over
Cuba should not, in my opinion, impact
upon the thoughtful and rational analy-
sis which SALT II deserves.

Mr. CRANSTON. Mr. President, will
the Senator from Missouri yield me 30
seconds?

The ACTING PRESIDENT pro tem-
pore. The time of the Senator from Mis-
souri has expired.

Mr. CRANSTON. I want to pay tribute
to Senator EAcLEToN for his leadership.

Mr. EAGLETON. Mr. President, I ask
unanimous consent that the Senator
from California may have 1 minute.

[Laughter.]

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

Mr. CRANSTON. I want to pay tribute
to the Senator from Missouri for organiz-
ing this discussion this morning. I think
it has been helpful in focusing attention
on a very important matter. He always
comes through on important issues when
they need our attention, and I thank him
for doing so today.

Mr. TOWER. Mr. President, will the
Senator from California yield for a
question?

Mr. CRANSTON. I have about 20 sec-
onds, yes.

Mr. TOWER. Does he really call this a
discussion? We have really had very lit-
tle dialog here. It seems like we have had
a lot of monologs here, but I hardly call
it a discussion.

Mr. CRANSTON. I wish we had more.
Mr. ROBERT C. BYRD. Mr. President,
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if the Senator will yield, the first monolog
i heard today was the monolog ably con-
ducted by my friend from Texas.

Mr. TOWER. I was fully prepared to
vield for questions throughout the course
of it. No one asked any.

Mr. ROBERT C. BYRD. He had a 15-
minute order and did not consume it. I
am sorry he did not.

Mr. TOWER. I shall ask for 15 minutes
more tomorrow.
® Mr. MUSKIE. Mr. President, Presi-
dent Carter’s comments on the question
of Soviet troops in Cuba, and the steps he
outlined in response to the Soviet bri-
gade, were valuable for several reasons:

First, by confirming that the troops
do not represent a Soviet escalation in
our hemisphere, he did much to allay
the deep concern of Americans com-
mitted to the principle of Soviet non-
intervention here.

Second, by outlining the local and
global reaction of the United States, he
demonstrated to the Soviets that any
action on their part would meet with
firm reaction from us in any place im-
portant to American interests.

Third, by dealing with the issue in a
dispassionate way, he helped cool the
rhetoric on the Cuban situation, and I
think he accurately concluded that we
ought to turn our attention to SALT II,
which is much more important to our
national security.

It was inevitable that the troop ques-
tion be linked to SALT II, simply be-
cause the troops came to light during a
time of intense debate over United
States-Soviet relations. The President
sent a strong signal to the Soviets that
we will protect our interests with every
appropriate means at our command.
And he sent a signal to the Senate and
the country that the real issues of arms
control are too important to be side-
tracked by a debate over questions of
less crucial significance.

I hope the Senate and the country

will move now to the real issues of
SALT I1.e

PRIORITY ENERGY PROJECT ACT
OF 1979

The PRESIDING OFFICER (Mr, Her-
LIN). Under the previous order, the hour
of 10:30 having arrived, the Senate will
now resume consideration of the pending
business, S. 1308, which the clerk will
report.

The legislative clerk read as follows:

A bill (5. 1308) to set forth a national pro-
gram for the full development of energy sup-
ply, and for other purposes.

The Senate resumed consideration of
the bill.

The PRESIDING OFFICER. The time
between now and 12 o'clock noon is
equally divided and controlled by the
Senator from Connecticut and the Sena-
tor from Louisiana, No amendments to
amendment No. 488 shall be in order dur-
ing this period unless they are accepted
as germane modifications by the Senator
from Connecticut and the Senator from
Maine.

No amendments to the reported
amendment in the nature of a substitute
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shall be in order during this period un-
less they are accepted as germane modi-
fications by the Senator from Louisiana
and the Senator from New Mexico.

A vote on a motion to table amend-
ment No. 488 shall occur at 12 noon.

‘Who yields time?

Mr. SCHMITT. Mr. President, I see
the Senator from Connectict is here. Will
he yield me 5 or 10 minutes for some gen-
eral comments?

Mr. RIBICOFF. Is the Senator for
amendment No. 488 or against it? I have
50 many requests for time.

Mr. SCHMITT. This Senator is trying
to make up his mind.

Mr. ROBERT C. BYRD. Mr. President,
in that case I will yield 5 minutes to the
Senator on behalf of Mr. JOHNSTON.

Mr. SCHMITT. I appreciate the Sen-
ator’'s courtesy.

Mr. President, as I said yesterday, my
concerns about the creation of an Energy
Mobilization Board under which every
set of procedures is adopted by this body
stem in part from a general concern that
the Board may not be able to do what we
all hope it will do, and that is streamline
the regulatory process to find a balance
between the preservation of our environ-
mental heritage and the absolute man-
datory need to reduce our dependency on
foreign imports of oil and gas.

Mr. President, I spent a fair amount of
time in the executive branch of Govern-
ment in an environment of extremely
complex management. As I read the bill,
S. 1308, and see the vast charter that is
going to be given to this Board, I become
concerned that the Board may not be
able to carry out that charter in any kind
of reasonable fashion.

I had the same concerns about the De-
partment of Energy, and at that time
voted against the Department because I
did not believe they were going to be able
to manage what Congress has told them
to do, and that, in fact, they have not
been able to manage it. Many who sup-
ported the Department of Energy in the
last Congress, I think, have had second
thoughts about that support today.

My questions yesterday were, and later
on in this debate will be, focused on
whether or not alternatives have been
fully considered to the Board for doing
what we all want to do, and that is to ac-
celerate the development in a reasonable
way of major energy projects in this
country.

Obviously, if we were true to the tra-
dition of this deliberative body and the
Congress as a whole, we would look at
those problems in law and in regulations
created under law that are preventing
the development of various energy proj-
ects, and we would then work to improve
that law by repealing what existed, or by
modifying it as required.

Apparently, the Energy Committee
and others have generally agreed that
this is impossible; that this body and the
Congress could never work out satisfac-
torily the alteration or repeal of substan-
tive law so that these projects could go
ahead under existing authorities.

Another alternative might have been
to create the Board, but, rather than giv-
ing themm the mandate this bill would
give them, would require them to study
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existing law and come back to Congress
with recommendations on how the bottle-
necks could be removed through the leg-
islative process,

I hope that later on in this debate
those two alternatives can be discussed
further.

Mr. President, having been through an
extremely complex process of putting
men on the Moon and returning them
safely to Earth, I see many similarities
in complexity, if not in substance, to
what the Board is being asked to do. I ask
what are the qualifications of a Board
chairman with the various authorities
that will be given to that chairman?

The bill, of course, does not discuss
this, and I presume it was discussed in
committee, but I must say that I would
feel much more comfortable if some gen-
eral qualification had been spelled out in
the bill.

Management systems dealing with
deadlines and schedules are very im-
portant and should be utilized more.

The PRESIDING OFFICER. The 5
minutes yielded have expired.

Mr. SCHMITT. If there is no demand
for time, I wonder if the majority leader
would continue to yield me 5 more min-
utes?

Mr. ROBERT C. BYRD. For the
moment may 1 yield 2 minutes. Mr.
JounsTON is in confrol of the time, and
I do not know how many demands he may
have for time. I yield 2 minutes.

Mr. SCHMITT. It is my understanding
they are meeting in caucus trying to work
things out.

Mr., ROBERT C. BYRD. I yield 3
minutes.

Mr. SCHMITT. I will try to terminate
at that point, and I thank the majority
leader.

This business of managing schedules
is certainly one of the best ways in which
we can accomplish various tasks of Gov-
ernment, of trying to meet deadlines and
setting goals for ourselves, but it does
require, particularly where large num-
bers of individuals, agencies and varia-
bles must interact, very special compe-
tency on the part of the managers.

There are not a great number of these
people in this country at this time, at
least those who have been faced with
these kinds of problems. Clearly busi-
nesses, large businesses, must meet
schedules and deadlines, so that it could
be within the business community that
we could find that exceptional person
who could act as chairman of this
Board. It may be that within certain
agencies of Government we have seen
those kinds of individuals.

But I would hope that if this Board
does come into existence, we will encour-
age in some way or another the President
to find that very special person, inde-
pendent of political persuasion, who can
in fact manage a process of this com-
plexity.

Another major area of concern that
I hope and I am sure will be debated is
whether in fact due process has been
protected by the accelerated procedures
for judicial review that are contained
in the bill. The question there is whether,
in the accelerated procedures, not only
is due process being protected, but are
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we forcing litigation into very narrow
channels that will clog those channels?

I do not have an answer to that. I see
no discussion in the report of the judicial
impact of this measure, I think that is
an issue that must be discussed on this
floor before we come to a final decision.

Mr. President, I see the managers of
the bill on the floor, and I will reserve
further comments until later.

The PRESIDING OFFICER. The Sen-
ator’s time has expired. Who yields time?

Mr, SCHMITT. Mr. President, if the
distinguished Senator from Louisiana
has no other task in front of him, I
would be happy to pursue further some
of the questions that I have.

Mr. JOHNSTON. I have very little
time. I think I have 35 minutes.

The PRESIDING OFFICER. Thirty-
six minutes and seven seconds.

Mr. JOHNSTON. I have a request from
the Senator from New Mexico (Mr.
Domenicr) for 10 minutes. T need 15
minutes to wrap up, and we need to ac-
cept a Wallop amendment, which will
take a little bit.

Mr. SCHMITT. There under those
circumstances, I will wait until the de-
termination of the outcome on the Mus-
kie amendment.

Mr. JOHNSTON. I think that might be
helpful from the time standpoint. I
thank the Senator.

The PRESIDING OFFICER. Who
yields time? If neither side yields time,
the time runs equally.

UP AMENDMENT NO. 587

Mr. JOHNSTON. Mr. President, I
send an amendment to the desk and ask
for its immediate consideration.

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk read as follows:

The Senator from Louislana (Mr, JoHN-
8TON), for himself and Mr. DoMENICI, pro-
poses an unprinted amendment numbered
587:

Page 53, line 25, after the perlod, insert
the following new subsection:

Mr. JOHNSTON. Mr. President, I ask
unanimous consent that further read-
ing of the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

Page 53, line 25, after the period, insert
the following new subsection: “(c) Nothing
In this Act shall be construed as denying any
Federal, State or local agency the authority,
pursuant to applicable law, to disapprove
any application for a permit, license. lease
or other approval required by applicable law
for a priority energy project, except at such
time the Board exercises its authority pur-
suant to subsection (a) to make the deci-
sion or perform the action in lieu of such
agency.

Mr. JOHNSTON. Mr. President, this
amendment is submitted on behalf of
myself and the distinguished Senator
from New Mexico (Mr. DoMEeNIcI). The
amendment, by its words, speaks for it-
self and states as follows:

Nothing in this Act shall be construed as
denying any Federal, State or local agency
the authority, pursuant to applicable law,
to disapprove any application for a permit,
license, lease or other approval required by
applicable law for a priority energy project,
except at such time the Board exercises its
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authority pursuant to subsection (a) to make
the decision or perform the action in lieu
of such agency.

So, Mr. President, in effect what this
amendment does is make clear that the
Federal, State, or local agency still has
the power to say “No.” All we are doing
by this bill is expediting the getting of
an answer, so that the local zoning board,
the local permit board, the local build-
ing board, the local environmental board,
whatever that local board is, or State
or Federal board, it shall have the final
power to say “No,” as under the present
law. We do not take away that power
to say “No.”

What we do do is tell them, “You have
got to say no or yes within a reasonable
time, and if you refuse to say no or yes
in a reasonable time, we are going to
decide the matter for you.”

That is what the amendment does, Mr.
President. It makes it very clear—makes
very clear and in effect repeats what we
think, frankly, is already clear from the
bill, but makes clear beyond any per-
adventure of any doubt that we do not
take away that power.

Iyield to the Senator from New Mexico,

Mr. DOMENICI. Mr. President, one of
the ghosts that haunts this Energy Com-
mittee bill is that it does more than it
says. I join with the floor manager on
the majority side to clarify that with
reference to State substantive law.

I would add, for those who are lean-
ing in opposition to the Energy Com-
mittee’s bill because of so-called viola-
tion of States’ rights, to consider that
many of those organizations that op-
pose this bill were not concerned about
States’ rights when the national legisla-
tion that has been passed in the last 10
vears was passed. But, so that there will
be no opportunity to expedite, they now
join in saying that we should have not
even the time that it takes for the Fed-
eral Government and the States to de-
cide altered, because that is in some way
seriously violative of States’ rights.

Mr. RIBICOFF. Mr. President, I yield
10 minutes to the distinguished Senator
from Colorado.

Mr. HART. Mr. President, the pending
substitute, in my judement, is a far better
bill than that reported by the Energy
Committee. I join with its sponsors in
urging my colleagues to support it.

The substitute bill is a tourh, effertive
measure to keep bureaucratic redtape
or delaying litigation from bogging down
an important energy project.

To do this, the substitue bill, it estab-
lishes an Energy Mobilization Board; it
authorizes the Board to pick the energy
projects most likely to reduce our im-
ports of foreign petroleum; it puts those
projects on a “fast track” requiring all
Federal, State, and local agencies to
make decisions on all necessary permits
according to a quick, binding schedule;
it consolidates and shortens require-
ments for environmental impact state-
ments; and it expedites judicial review
of agency decisions.

These are the same legitimate fast-
track provisions as those contained in
the Energy Committee bill. I think they
represent real reforms. These extraordi-
nary new measures cut across all levels
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of government, to make sure that all
agencies marshal their resources to rule
quickly on projects necessary to meet our
overriding energy needs. These reforms
will prevent unnecessary delays of energy
projects—whether the delays are caused
by government agencies, private oppo-
nents to energy projects, or the courts.

However, the substitute bill does this
without undercutting laws carefully
crafted to protect public health and
environment, as the distinguished Sena-
tor from Maine has pointed out so elo-
quently. I think this is the major differ-
ence between the substitute, which I sup-
port, and the Energy Committee bill.

The most important specific difference
between the two versions is that the
Energy Committee bill allows substan-
tive waiver of Federal, State, and local
laws. Since the Energy Committee did
not adopt as sweeping a substantive
waiver provision as adopted by the
House Commerce Committee, some
people have mistakenly thought the
Energy Committee did not approve any
substantive overrides. This is not true.
Section 36 of the Energy Committee bill
authorizes the Mobilization Board to
waive substantive Federal, State, or local
laws. The Board could block any new
Federal, State, or local laws or regula-
tions enacted after a project begins con-
struction from applying to that project.

This provision is broad enough to
apply to any Federal, State, or local
laws or regulations. The EMB would
only have to decide that a new law
inhibits the “timely and cost-effective
completion and operation” of an energy
project to keep that law from applying
to the project. The Board could suspend
new civil rights laws. The Board could
suspend new labor laws.

The Board could suspend a new wind-
fall profits tax. The Board could sus-
pend a new State severance tax. The
Board could even suspend a new pro-
vision in a State constitution.

The only new laws the committee bill
explicitly leaves outside the Energy
Mobilization Board’s waiver authority
are State water laws. Although the com-
mittee bill does not say so, theoretically,
at least, one could presume the Board
could not suspend a new amendment to
the U.S. Constitution.

We should think about the Constitu-
tion as we consider this proposed waiver
authority. The waiver would be clearly
unconstitutional. Put simply, the Con-
stitution gives Congress the authority
to pass laws, the President the authority
to execute the laws, and the judiciary
the authority to interpret the laws. No-
where is there room in the Constitution
for a new, fourth branch to suspend the
laws. That mere thought flies in the face
of every fundamental principle on which
our Government is based.

There are other reasons, beyond its
certain unconstitutionality, to oppose
this proposal.

Although the waiver authority is
broad enough to encompass all laws, it
is clearly intended to provide relief from
environmental laws.

At first glance, the idea of barring new
environmental controls after a plant
has begun construction may seem rea-
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sonable. After all, the waiver would not
apply to the standards in effect when
the plant begins construction.

But environmental standards adopted
after a plant is operating may be the
most important ones.

Even if we require the control of all
known pollutants from an energy plant,
we might not learn of the most serious
pollution problems until the plant is in
operation—just as we did not learn the
real hazards of kepone, PCB’s, and as-
bestos until they were in common use.
This is especially likely with synthetic
fuel plants, where our knowledge is so
sketchy. Research done to date suggests
the possibility of known and suspected
carcinogens being produced during the
production of synthetic fuel from coal
and oil shale. Our knowledge is not yet
great enough to let us say whether these
possible problems would ever require new
pollution controls.

The best course is to proceed with syn-
thetic fuel production, controlling what
we now know presents a health problem,
and maintaining the freedom to impose
new controls if they become necessary.
If, however, the possibility of future con-
trols is barred, we are left with an un-
necessary Hobson’s choice. We could de-
cide to avoid synthetic fuels and other
potentially risky technologies because
of the possibility of a future health
hazard. This choice, of course, would
keep us from meeting our energy needs.

Or, on the other hand, we could pro-
ceed with those uncertain technologies,
knowing we could discover a significant
new health hazard. If we did discover
that health hazard, the Government
could be blocked by the Energy Mobili-
zation Board's waiver from protecting its
citizens. The Government would be un-
able to insure the safety of plantwork-
ers and neighboring people from the
newly discovered health hazard.

If the Energy Mobilization Board can
let a plant with unknown technology
continue unfettered, no matter what it
does to the health of the people living
nearby, it would be doing far more than
just designating a priority energy proj-
ect. It would be designating the area
around the plant a potential national
sacrifice area. It would be putting the
energy from a single facility above all
else—even if we learn that the facility
ruins people’s health and destroys the
environment.

Mr. President. I think we all know our
energy needs are great. But they are not
so great that we have to abandon all
other national goals in a single-minded
pursuit of new energy plants. We do not
have to abandon our ability to protect
the health, safety, and welfare of our
citizens.

The Senator from Louisiana yesterday
said that we used to be a “can do” Na-
tion and now we have forgotten how to
be that. I disagree with that strongly,
Mr, President. I think the people of this
country still have as much confidence
in themselves and their Government to
take the necessary steps to do what
needs to be done as they ever did. But
times have changed. People are demand-
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ing more protection for the environ-
ment and for their health. They are de-
manding more protection for the future
generations than we knew, in the 1930’s
and 1940’s, that we needed. I think it is
inaccurate to compare the 1980's with
the good old days of the 1930’s and 1940's,
when we were a supposedly “can do"
Nation without any of these regards for
the quality of life and health and the
safety of future generations.

Mr. President, we can have new en-
ergy supplies and environmental pro-
tection. Perhaps the most stringent en-
vironmental standards now in place are
the provisions of the Clean Air Act that
prevent the deterioration of air quality
in relatively clean areas.

The Senator from Maine has detailed
the importance not only of these provi-
sions but also how much farther we have
to go to solve these problems. We have
not solved the clean air problems of this
country in many areas, including, un-
fortunately, on too many days, my own
home city of Denver, where we still have
air that is unfit to breathe. We have
energy problems and we are going to
have to solve those and I think the Con-
gress and the people of the United States
are committed to that. It does not mean
that we have to breathe foul air in the
process.

I think what the substitute represents
here is the kind of balance between those
two national goals that we need.

Mr. President, since these standards
were enacted as part of the 1977 Clean
Air Act amendments, EPA has consid-
ered 76 applications for new coal-fired
powerplants, and has approved 75 of the
76 applications. These 75 new plants will
increase the use of coal by utilities by
almost 25 percent over current levels.
The one plant that was turned down has
submitted a new application. While EPA
has not made a final decision on the new
application, the Agency is proposing to
accept it. The experience of oil shale
plants under the same standards is sim-
ilar. Of four applications, EPA has
granted all four—including one near an
area classified for maximum protection
under the standards.

So, we can still have major new energy
production even under the most strin-
gent environmental controls. These con-
trols, which have not blocked energy
development, are likely far stricter than
any that would be waived under the
Energy Committee bill. All of our en-
vironmental laws include the “grand-
father"” concept—a legitimate grand-
father concept, not the substantive
waiver the Energy Committee calls a
grandfather clause. When passing en-
vironmental laws, Congress consistently
has decided it is more equitable to set
out tough pollution standards for plants
that are not yet built than to require
retroactive pollution control from exist-
ing plants.

Under the legitimate grandfather con-
cept in our existing laws, the major
means of Government control over pol-
lution is the permit initially given a new
plant, which limits the pollution the
plant can produce. Only new sources—
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or sources undergoing significant ex-
pansion or change—must get permits.
After a source gets a permit, it is not
normally subject to any new or addi-
tional standards.

New or additional standards—the kind
which would be blocked by the Energy
Committee's substantive waiver—are ap-
plied to an existing plant only in unusual
circumstances when they are necessary
to protect the public health. In these
rare instances, applying new standards
to existing plants lets us protect the
public health without crippling the
existing industry. An example is vinyl
chloride—a gas byproduct of the plastics
industry.

In 1974, scientists discovered that vinyl
chloride from existing plants posed a
serious threat to plastics workers and
people living near plastics plants. Using
the kind of authority that the Energy
Committee bill would let the Energy
Mobilization Board block, EPA and
OSHA developed new standards for ex-
posure to vinyl chloride. These new
standards did not cripple the plastics
industry. The new standards did not put
a single plant out of business. But the
new standards do protect the health of
hundreds of thousands of people.

We need this same flexibility to control
any newly discovered health hazard pro-
duced by energy plants. Without the
ability to discover and correct our mis-
takes, we might have to live—or die—
with unnecessary, avoidable health
hazards.

The Ribicoff substitute is superior to
the Energy Committee bill primarily be-
cause the substitute does not include the
open-ended, reckless waiver clause in
section 36 of the Energy Committee bill.
However, there are also many other im-
portant differences between the two ver-
sions. The Ribicoff substitute is better
in every instance. I will mention briefly
just the major remaining differences.

COMPOSITION OF THE BOARD

The Energy Committee bill does not
really set up an Energy Mobilization
Board. Except for the designation of key
energy projects and the waiver decision,
all decisions made in the name of the
Board would actually be made solely by
the Chairman of the Board. This Chair-
man would serve at the pleasure of the
President and would not be subject to
conflict of interest rules. In effect, the
Energy Committee proposes to give a
Presidential assistant, who could own
stock in an energy company, sweeping
powers over Government decisions on
approval of energy projects.

The substitute bill would sef up a
Board in fact as well as in name. The
members of the Board would be subject
to normal conflict of interest require-
ments.

AGENCY DECISIONMAKING

Under both proposals, the Energy
Mobilization Board would set binding
deadlines for all decisions by Federal,
State, and local agencies.

Under the Energy Committee bill, if
any agency—PFederal, State, or local—
did not act on time, the Chairman of the
Board would step in and make the deci-
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sion. This is a bad idea for several
reasons.

First, the purpose of the Board is to
speed up decisions. Having the Board's
Chairman replace the normal decision-
makers would actually slow down the
process. The permit application and
other information would have to be sent
to the Chairman. The limited staff of
the Board would have to start from the
very beginning, repeating the basic re-
view of the information the agency
would already have conducted.

Second, making these substantive
decisions would be an enormous drain
on the limited resources of the Board,
which would have a staff no larger than
50 people. The Board should not waste
its time and resources granting permits
and ruling on zoning variances. The
Board's efforts should be concentrated
where they are most important: desig-
nating key projects and determining
decisionmaking schedules.

Third, the Board is a single mission
agency. It is set up to speed energy proj-
ects through the bureaucracy. No beard
with this narrow a mandate should be
given the power to make decisions that
are intended to protect the public health
and environment from the damaging ef-
fects of energy development.

Fourth, the Board would replace not
just Federal decisionmakers, but also
State and local decisionmakers. This
would be an unprecedented assault on
our federalist system of government.

DESIGNATION OF PROJECTS

The Energy Committee bill provides
very close guidelines on the types of en-
ergy projects which could receive fast-
track designation. The substitute bill sets
out specific criteria to insure the desig-
nated projects are the most important
ones for reducing our oil imports, and
the projects actually need the fast-track
system to get moving. This will make
sure that agency resources are concen-
trated on the projects that are most in
need of the fast-track consideration.

DEADLINE FOR AGENCY ACTIONS

The Energy Committee bill provides
that all Federal, State, and local agen-
cies must decide on a critical project
within 2 years after it is designated.
While there is a need for short deadlines,
the deadlines should not begin running
until the agencies have before them the
information they need to make their de-
cisions. Otherwise, an applicant could
actually delay giving the necessary in-
formation to an agency, knowing the
agency would have to make a decision
within 2 years.

To avoid this problem, the substitute
bill requires that all agencies make their
decisions within 1 year after the appli-
cations for the priority project are com-
pleted. In most instances, this will lead
to quicker decisions than the committee
bill, while insuring the agencies are not
making their decisions in the dark.

Mr. President, there are many other
differences between the Energy Commit-
tee bill and the substitute bill that will
be discussed at greater length as we ad-
dress special amendments later this week.
For now, the most important decision
before the Senate is which bill provides
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the best framework for expediting energy
projects, without undercutting other im-
portant national values. The substitute
bill proposed by Senator RIBICOFF is a
much more balanced and reasonable bill,
and I urge my colleagues to support it.

I thank the Senator from Connecticut
for yielding time.

The PRESIDING OFFICER. Under
the previous order, amendment No. 587
is accepted as a germane modification
to the reported amendment.

Mr. JOHNSTON. Mr. President, I yield
myself 1 minute.

Mr. President, the Senator from Col-
orado made a very eloquent speech. The
only problem is he was not talking about
our amendment, our bill. Our bill makes
it very clear that there is no substantive
waiver save and except in one instance.
That is under the grandfather clause.
Under the grandfather clause, all it says
in that respect is that a State or local
subdivision or the Federal Government
cannot come in and change the rules
after the company has already gotten
its permits, made substantial invest-
ment; it cannot change those rules un-
less it might unduly endanger public
health or safety.

I thank the Senator from Connecticut
for yielding time.

The PRESIDING OFFICER. Under
the previous order, amendment No. 587
is accepted as a germane modification
to the reported amendment.

So in the instance that the Senator
from Colorado talked about—that is, the
polyvinvichloride—that would very
clearly fit into the public health or safety
clause. And of course, a State or local
or Federal rule could be changed and
escape the effect of the grandfather
clause in that instance.

Mr, President, we have made it very
clear in this bill that there is no sub-
stantive waiver save and except in the
grandfather clause and in the grand-
father clause is expected anything that
endangers public health or safety. Also,
it excepts anything related to pensions,
minimum wages, maximum hours, any-
thing prohibiting discrimination because
of race, creed, sex, or national origin,
anything that might be a erime or an
antitrust law, and equal opportunity
obligations.

So, Mr. President, this bill does not do
what the distinguished Senator from
Colorado charged. Perhavs that is be-
cause he is not familiar with the amend-
ment which has already been adopted to
the bill.

Mr. HART. Will the Senator yvield for
a question?

Mr. JOHNSTON. On the Senator’s
time.

Mr. HART. I do not have any time.
May I have 1 minute for a question?

Mr. RIBICOFF. Yes.

Mr. HART. I am familiar with section
36. Unless that has been changed, it
seems to me it gives the Board the au-
thority to waive.

It says: Authorized to waive the appli-
cation of any Federal, State, or local
statute, et cetera.

Then in subsection (a)(2), and these
waivers take effect unless:

(2) the Board, after consultation with the
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agency responsible for implementing the
statute, regulation, or requirement to be
walved, finds that the waliver will not unduly
endanger public health or safety.

The decision about what endangers un-
duly—which is an interesting word—is
left with the Board.

There is no override on the part of the
EPA, or anyone else, or any public
agency. The Board makes that decision.
That is the objection I have to this
amendment.

Mr. RIBICOFF. I yield 2 minutes to
the Senator.

Mr. JOHNSTON. I might say the
answer is that that is subject to judicial
review, that question of public health or
safety. The Board must initially make
the finding it does not endanger it and
that, in turn, is subject to judicial review.

Mr. HART. Is the waiver operating
while it is being reviewed? That can take
years. In the meantime, people can be
getting carcinogens in their lungs.

Mr. JOHNSTON. There is a possibility
of injunction, but we vest it in TECA,
under expedited procedures, which is one
of the greatest utilities of this bill, the
expedited procedure in TECA. So it is
the fastest way to get the relief sought.

Mr. HART. One more question, what
is the standard for judicial review, whic_h
in the law is arbitrariness and capri-
ciousness?

Mr. JOHNSTON. It is the same as ex-
isting law. ’

Mr. HART. The Board has to be arbi-
trary or capricious——

Mr. JOHNSTON. That is not the
standard in existing law, that is whether
or not, in the case of evidence, there is
a preponderance of evidence. In the case
of law, whether or not it is legal.

There is no presumption with respect
to law, but there is a preponderance test
with respect to evidence.

Mr. MUSKIE. Will the Senator from
Connecticut yield?

Mr. RIBICOFF. I yield 2 minutes to
the Senator from Maine.

Mr. MUSKIE. Mr. President, I am very
familiar with the Senator’'s amendment.
I wholeheartedly agree with the analysis
of it made by my good friend from Col-
orado (Mr. HART).

Mr. President, I would like to add
some comments of my own.

Mr. President, I expressed my general
concern yesterday about the Energy
Mobilization Board legislation reported
from the Energy Committee. I would like
to make a few additional observations
about that bill as well as the alternative
legislation I have cosponsored and on
which we will vote on later today.

I would like to reiterate that I still
have considerable doubt that the Energy
Mobilization Board is a necessary body.
I still have doubt as to exactly what kinds
of projects the Energy Committee has in
mind for special treatment.

1 still have doubt that the Energy Com-
mittee bill will be a major contributor to
the goal of the President to reduce oil
imports by 50 percent by 1990.

And most important, I still have grave
doubt that the serious intrusions into
Federal, State, and local safeguards are
really necessary to achieve energy inde-
pendence.
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S. 1806 answers my concerns in a man-
ner which S. 1308 could not. And frankly,
Mr. President, if the kinds of authorities
taken away from State and local govern-
ments and given to the Board by the
Energy Committee are necessary to speed
up the review process for energy facili-
ties, then I do not think that fast track
legislation should be enacted.

But I refuse to believe that the legiti-
mate concerns and protections for our
citizens must be overridden to achieve
energy independence. If this is the case,
then perhaps we should be examining
the principles of federalism upon which
our system is based. A bill creating an
Energy Mobilization Board is not the ap-
propriate vehicle for this examination.

I would now like to discuss the specific
provisions of S. 1806 which address my
concerns, concerns I believe are shared
by many Members of the Senate.

DESIGNATION CRITERIA

S. 1806 requires the Board to make a
finding that a project will contribute to a
50-percent reduction in the use of im-
ported oil by 1990, the President's goal,
and that it needs the fast track system
to make that contribution to the goal.

Mr. President, this set of criteria em-
bodies the rhetoric that others have used
as only a justification for their meat axe
approach. That rhetoric has never been
translated into a statutory requirement
except in the Ribicoff substitute. The
designation of a project as a priority
energy project will result in significant
consequences no matiter what bill is ac-
cepted today. It is only equitable that a
facility should make this contribution to
the Nation and its citizens in return for
an alteration of existing procedural and
substantive safeguards.

The committee bill does not require
the Board to even consider the social, eco-
nomic or environmental consequences of
the exercise of its powers over a project.
Nor could the Board be required to con-
sider the views of other Federal agencies,
State or local government, or the public.
Nothing in 5. 1308 would even compel the
Board to choose the best among compet-
Ing projects.

Since the number of projects would
be unlimited, and indeed the Board could
designate an entire “‘class of projects” as
one project, the impact of designation
upon an agency’s capacity to deal with
other nonpriority applicants might be
significant. Yet S. 1308 does not require
that the Board consider the conse-
quences, necessity or practicality of pri-
ority treatment for a project.

The Ribicoff substitute on the other
hand, requires the Board to consider all
of the consequences of designation. It
also provides for consultation with Fed-
eral agencies and State and local govern-
ments. It sets forth clearly specified cri-
teria for designation and requires that
the projects selected represent a diverse
range of energy sources and technologies.

In addition, only 24 priority energy
projects may be designated for fast track
treatment at any one time under S. 1806.
The numerical limit, not contained in the
Energy Committee bill, has the obvious
advantage of limiting the number of
projects which can receive any sort of
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expedited treatment and thus prevent
the clogging of a fast track system with
unwarranted designations.

JUDICIAL REVIEW

We all know that the purpose of ju-
dicial review is accountability. The ex-
pansion of the concept of standing to sue
to any person affected by an agency
action is one of the most important de-
velopments in recent decades. To a large
extent, in fact, the expanded availability
of judicial review of agency action in
environmental statutes may be the single
most important factor in the fulfillment
of congressional mandates.

Yet the Energy Committee has insu-
lated the Mobilization Board from any
sort of accountability for its designation
decisions. Thus, even if the designation
criteria were more satisfactory, they re-
main meaningless without judicial review
because the Board is not bound by the
applicable criteria in any practical sense.

The Energy Committee does however,
provide judicial review to those who are
denied designations. In other words,
those who are singled out to share in
the largess will not have their status
jeopardized by an outside party chal-
lenging the designation; but a project
which misses out on the competitive ad-
vantage of the fast track may indeed
challenge the Board’s judgment. This un-
equal treatment cannot be justified on
any grounds relating to the goals of the
legislation.

The Ribicoff bill does provide for judi-
cial review of designation decisions. The
review is of an appellate nature, that is,
simply a review by the court of whether
information on which the Board based
its designation actually meets the cri-
teria. It involves no additional trial type
techniques which can be time consum-
ing.

The mere existence of the availability
of judicial review will deter designations
which abuse the discretion given to the
Board. This safeguard against unwar-
ranted designations will also prevent the
clogging of the fast track system with
projects which do not deserve expedited
treatment.

DEADLINES FOR AGENCY ACTION

If one accepts the concept of an En-
ergy Mobilization Board, it is necessary
to set deadlines by which required
agency actions must be completed.
S. 1806 would require the Board to set
deadlines binding on agencies which
must perform actions relating to the
approval of a priority energy project.
That deadline could be no longer than
1 year after the completion of a permit
application, unless a longer period is
clearly necessary. This approach pro-
vides the flexibility absent in the uni-
form deadline in S. 1308. It also provides
an incentive to both the applicant and
the agency to determine the contents of
an application and to complete it as
soon as possible.

The uniform 2-year deadline imposed
on all agency action under the Energy
Committee bill is arbitrary and un-
workable. It has no reference to the par-
ticular requirements of any statute
which may be longer or shorter than a
uniform deadline imposed for every ac-
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tion. It may preclude any possibility of
obtaining four-season baseline data for
evaluating later environmental changes.
It may result in inadequate substantive
review of permit applications and, this
inflexibility virtually guarantees that
the Board will be given the opportunity
to make the decision in lieu of an agency
which misses its deadline.
ALTERATION OF LAWS

There seems to be an assumption on
the part of many Members that because
S. 1308 contains no across-the-board
substantive waivers, it is therefore ac-
ceptable. This is not the case. S. 1308
specifically states that the Board is em-
powered to “alter” laws dealing with the
National Environmental Policy Act,
agency deadlines, agency procedures,
judicial review, and substantive require-
ments of laws developed or implemented
in the future. This power could be used
to alter any Federal, State, or local law.

The Board is thus given legislative,
executive and judicial functions over
Federal, State, and local agencies allke.
Do we really believe this is warranted to
achieve energy independence?

The Ribicoff substitute preserves both
the procedural and substantive require-
ments of law and the Federal-State re-
lationship.

PREEMPTION OF STATE AND LOCAL
DECISIONMAKING AUTHORITY

The Energy Committee bill authorizes
the Board to enforce deadlines it has set
for an agency by making the decision
for that agency once a deadline is
missed. This is an unprecedented and
unwarranted intrusion into the preroga-
tives of State and local governments.

The provision has other flaws as well.
The Board will be unfamiliar with the
Federal, State or local law it must imple-
ment, thus adding unnecessary time to
the decisionmaking process. The Board’s
sole mission is to expedite construction
of energy facilities, a concern which will
be at odds with the mission of the in-
volved Federal, State or local agency.
This is likely to lead to imbalanced de-
cisions, and to more court challenges.

S. 1806 preserves the prerogatives of
Federal, State, and local responsibilities
while providing an alternative effective
mechanism for enforcement of dead-
lines. The Board is authorized to obtain
a court order either in Federal or State
court to compel agency action. This will
expedite the review process without
preempting the significant protections
enacted by Federal, State, and local gov-
ernments for the good of their citizens.
This approach has been endorsed by the
National Conference of State Legisla-
tures, the National Governors Confer-
ence, the National League of Cities, the
U.S. Conference of Mayors, and the
League of Women Voters.

PROCEDURAL WAIVERS

The Energy Committee bill authorizes
the Board to adopt special procedures
for Federal agencies governed by the
deadlines set by the Board. This ap-
proach is objectionable because the
Board may impose such special proce-
dures on an agency without any regard
for the particular statutory requirement
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that the agency is implementing and the
particular procedural needs associated
with it.

I understand that the intention of the
Energy Committee to expedite the proce-
dural requirements of Federal, State,
and local laws is central to’ this legisla-
tion. Some procedural requirements are
of such fundamental importance, how-
ever, that they rise to the level of sub-
stantive law.

In some cases, the exercise of a sub-
stantive right hinges on a procedural
requirement. In such cases eliminating
the procedural right is tantamount to
eliminating the substantive right itself.

The goal of this legislation, that is, to
expedite decisionmaking, can be best
accomplished by the establishment of
realistic deadlines for agency action,
coupled with a court order enforcement
mechanism, the approach of the Ribicoff
substitute.

GRANDFATHER PROVISION

Another provision of the Jackson bill
which strikes at the heart of State and
local governments' ability to protect the
rights of their citizens is the grandfather
provision. This authority would author-
ize the Board to waive any laws or regu-
lation enacted or promulgated by a Fed-
eral, State or local body after com-
mencement of construction of a priority
project.

I think the best way to put it would
be this: I would be interested in the re-
action of the proponents of this grand-
father clause and this whole Energy
Mobilization Board, if administration of
this act were placed in the Environmen-
tal Protection Agency.

Obviously, they would argue we were
putting the fox in charge of the chicken
coop.

However, they are trying to persuade
us that putting their fox in charge of
the environmental chicken coop is sound
and that the Board will be as sensitive
to environmental considerations as EPA
or the State or local environmental
agency.

Well, it works two ways, I say to my
good friends. I just do not accept the
argument that this Board—first, would
be as knowledgeable about the intricacies
and the background and the precedents
of State and local laws dealing with the
environment as those boards would be.

Second, it would not be as knowledge-
able as EPA would be.

Mr. President, the grandfather pro-
vision would authorize the Board to
waive any laws or regulation enacted
or promulgated by Federal, State, and
local bodies at the commencement of
construction of a priority project. This
approach would have the following seri-
ous results, and this is not procedural,
this is substantive:

It removes the ability of all levels of
government to deal with unknown or un-
anticipated toxic environmental effects
of energy facilities that were not antici-
pated before the first shovelful of earth
was turned;

It bars the possibility that technology
to minimize these problems would be de-
veloped to insure the commercial viabil-
ity of these processes;
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Failure to develop controls will also
guarantee continued resistance to the
more widespread construction of energy
facilities without adequate protection of
the public health and safety of affected
citizens.

Now, to argue that a provision that
has those potential consequences is not
substantive is the height of legislative
cynicism, Mr. President.

Just yesterday an amendment was ac-
cepted to this provision which exempts
from the waiver laws relating to labor
management, pensions, safety, civil
rights, crimes, and antitrust. Why do the
alleged delays associated with those stat-
utes have more significance than those
which protect the public health and the
environment or those relating to energy
facility siting; ratemaking; rights-of-
way for Federal, State or local lands;
land acquisition and relocation; plan-
ning and zoning; allocation of energy
supplies; regulation of transportation,
including pipelines; tax determinations,
including severance taxes; and historic
preservation. It seems to me that our
priorities are misguided in a very serious
way if this amendment reflects them.

That is another list of laws that would
be waived by this provision.

The amendment of yesterday did not
touch those.

Now, why did they pick the ones they
did to exempt from the waiver? To pick
up votes, not because they had any
doubts about the wisdom of the original
provision.

So they conveniently overlooked these
other significant and substantive provi-
sions of State law.

S. 1806 contains no authority to waive
substantive requirements, whether they
be existing or future. No compelling rea-
son for such a waiver has yet been pro-
vided by its proponents. I think that this
waiver authority is simply another ex-
ample of using the goal of energy as a
shield for amending certain statutes a
backdoor fashion. I have tried to get in-
formation on the need for the grand-
father provision; yet none has been pro-
vided. I must assume then that the real
motivation for the provision is not that
it is necessary to expedite the operation
of energy facilities but that environ-
mental statutes are simply an inconven-
ience to some, who will try to avoid the
requirement of law through any tactic.

NATIONAL ENVIRONMENTAL POLICY ACT

Congress enacted NEPA in 1969 to re-
dress the mistakes being made by Fed-
eral officials who obstinately refused to
consider the consequences of their ac-
tions for the human environment. Yet
the Jackson bill would take us back to
that very situation. The statute would
be amended to give the Board the power
to say who prepares the statement, and
whether an impact statement was even
necessary.

The Ribicoff substitute preserves the
substance of NEPA while streamlining
the process. I retains the current role
of the Council on Environmental Qual-
ity and requires that deadlines be set
for completion of each agencies role in
the EIS. Again, there has been no indi-
cation that the existing process has not
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worked. Thus our bill seeks to simply
speed up that process.

Mr, President, I think Senators ought
to understand the limitations of the
amendment yesterday, as well as the
substantitve impact of the grandfather
clause.

I thank my good friend from Con-
necticut for giving me an opportunity
to make those points in the REecorp at
this time.

Mr. DOMENICI. Mr. President, a par-
liamentary inquiry.

The PRESIDING OFFICER. The Sen-
ator will state it.

Mr. DOMENICI. Mr. President, how
much time does the proponent of the
substitute have and how much does the
opponent have at this point?

The PRESIDING OFFICER. Would
the Senator repeat his inquiry?

Mr. DOMENICI. How much time does
the proponent of the substitute (Mr.
RieicorF) have and how much does the
opponent’s side have?

The PRESIDING OFFICER. The Sen-
ator from Connecticut has 26 minutes
and the Senator from Louisiana has 25
minutes.

Mr. DOMENICI. I thank the Chair.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that it be in
order for Mr. JounNsTON to make the
motion to table now, notwithstanding the
fact that the debate has not expired and
will not expire until 12 o’clock.

Mr. MUSKIE. Reserving the right to
object, may I ask the majority leader,
the motion will be voted on at 12 o'clock?

Mr. ROBERT C. BYRD. Yes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. JOHNSTON. I so move, Mr. Presi-
dent, and ask for the yeas and nays.

The PRESIDING OFFICER. Is there
a sufficient second? There is a sufficient
second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The yeas
and nays have been ordered for 12
o'clock noon.

Mr. RIBICOFF. I yield 1 minute to
the Senator from Maine.

Mr. MUSKIE. Mr. President, the Sen-
ator from Connecticut yielded me 1
minute.

I would like to read this language from
page 39 of the committee report:

The Committee intends to authorize agen-
cles to make the changes enumerated in this
section whether or not they can be cate-
gorized as procedural or substantive and
whether or not they have substantitve as
well as procedural implications.

Mr. President, that has been the bur-
den of my argument for 2 days. I thought
the Senate would be interested in finding
support for that analysis in the commit-
tee report itself.

Mr. JOHNSTON. Mr. President, I yield
2 minutes to the Senator from Alaska.

Mr. STEVENS. Mr. President, I intend
to support the motion to table the sub-
stitute because, as is pointed out in t_he
committee report, I filed some minority
views indicating my position that the
committee bill does not go far enough.

I am rather surprised to hear that the
substitute is supported on the basis of at-
tempting to protect States rights. I
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think that is a red herring. The only
thing in the bill before us from the com-
mittee that is affected is the time of ac-
tion under State law.

My substitute would provide for waiver
of State substantive law, would provide
for waiver of Federal substantive law,
and would permit these priority projects
to be placed on a fast, fast track.

The committee substitute sets forth a
time frame concept and will provide
some priority consideration. I do not
think it will be sufficient, but certainly
the concept of States' rights has not been
affected by the committee bill.

The one States’ rights area with which
I am familiar, the question of the valid-
ity of rights created under State law for
water, is fully protected by the commit-
tee bill. It seems to me that that is a
property right. It is not a question of
procedural law. It is not a guestion of
State procedural law, such as a little
NEPA law or a little water pollution law
or a little clean air law, as I call them—
copies of the Federal law.

Unfortunately, the substitute would
exacerbate the situation further. It
would be so bad that I think we could
have litigation going on both in State
courts and Federal courts at the same
time, on the same projects, trying to de-
termine what the situation should be
with regard to the State law and with re-
gard to the Federal procedural law. The
committee bill is a step in the right di-
rection.

I wish we would try to realize, if we
are going to expedite these projects of
national significance, that we should try
to run and not just crawl toward the
concept of expediting the projects. The
substitute is a step backward. In terms of
projects such as the Alaska oil pipeline,
it would not have gotten that pipeline
moving at all. As a matter of fact, it
would further harass those who wanted
to build the Alaska oil pipeline, in my
opinion.

I hope the motion to table is supported
by a majority of the Senate.

I would like to see some amendments
offered to the committee bill to strength-
en it, rather than a substitute which
would completely destroy the concept we
are trying to work out, and that is a
procedure to expedite energy projects
which are of national significance.

I thank the Senator for yielding me
time.

Mr. RIBICOFF. Mr. President, I yield
2 minutes to the Senator from Colorado
(Mr. ARMSTRONG) .

Mr. ARMSTRONG. I thank the Sen-
ator for yielding,

Mr. President, I join others in con-
gratulating the Senator from Louisiana
and the Senator from New Mexico for
bringing this bill to the Senate, because
it addresses what is really the central
aspect of the energy problem in this
country today, and that is the bureau-
cratic redtape that makes it almost im-
possible to produce energy, no matter
what the market forces or the capital
forces are. The thing tying us in knots
is the bureaucratic redtape.

At the same time, I congratulate the
Senator from Connecticut and the Sen-
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ator from Maine for the concerns they
have raised, and they are concerns which
Ishare.

I am eager to cut the redtape, but I
want to do it in a way that is fully pro-
tective of States rights, particularly
State concerns about water and environ-
mental and similar considerations.

As I understand the parliamentary
situation, if the tabling motion 1is
adopted, we then have the committee
version of the bill before us, and pre-
sumably Senator Risicorr, Senator Mus-
KI1E, and others will offer a series of
amendments to the committee bill. If the
tabling motion fails, then presumably we
can go ahead and offer perfecting
amendments to the Ribicoff-Muskie sub-
stitute.

We have a complex parliamentary
situation, and it seems to me that the
best and most orderly way to resolve that
is not to table the pending substitute and
to permit those of us who have additional
perfecting amendments to offer to do so.

Therefore, I will vote against tabling,
but I make it clear that that is not neces-
sarily, in my mind, a final judgment on
the merits of the proposed substitute.
Either way, whether the substitute is
or is not tabled, I think both versions
of the bill require further amendment,
and I will have two and possibly three
suggestions of my own. I know that
others will, also.

I wanted to get that explanation on
the record, because the parliamentary
situation is complex and potentially sub-
ject to confusion. My interest is to find
a way to cut the redtape, as the Sena-
tor from Louisiana, the Senator from
New Mexico, and others on the commit-
tee are trying to do, and to preserve and
protect States rights and environmental
considerations which have been spoken
of eloquently by a number of Senators.

I am going to withhold offering my
amendments for the time being. I shall
vote against tabling and offer my per-
fecting amendments sometime this
afternoon.

Mr. RIBICOFF. Mr. President, I yvield
2 minutes to the Senator from Wyoming.

UP AMENDMENT NO. 588
(Purpose: To set forth a national program
for the full development of energy supply,
and for other purposes)

Mr, WALLOP. Mr. President, I offer an
amendment to the substitute.

The PRESIDING OFFICER (Mr. DE-
Concing) . The amendment will be stated.

The assistant legislative clerk read as
follows:

The Senator from Wyoming (Mr. WALLOR),
proposes an unprinted amendment num-
bered 588 to amendment 488.

Mr. WALLOP. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 37, between lines 5 and 6, insert
the following:

SEc. 21. (a) Nothing in this Act shall be
construed as expanding or conferring upon
the United States, its agents, permittees, or
licensees any right to acquire rights to the
use of water.
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(b) The United States, its agents, permit-
tees, or licensees shall appropriate water
within any State for an energy project pur-
suant to procedural and substantive provi-
sions of State law, regulation, or rule of law
governing appropriation, use, or diversion of
water.

(¢) The establishment or exerclse pursuant
to State law, of terms or conditions includ-
ing terms or conditions terminating use,
on permits or authorizations for the appro-
priation, use, or diversion of water for en-
ergy projects shall not be deemed because
of any interstate carrlage, use, or disposal
of such water to constitute a burden on
interstate commerce.

(d) Nothing in this Act shall alter in any
way any provision of State law, regulation,
or rule of law or of any interstate compact
governing the appropriation, use, or diversion
of water.

Renumber remalning sections accordingly.

On page 27, line 10, insert the following
after “action.”: “Where possible, the Energy
Mobilization Board shall negotiate and enter
into written cooperative agreements with
each affected state and local government es-
tablishing the deadlines.”

Mr. WALLOP. Mr. President, I ask
unanimous consent that the names of
Senator HatcH, Senator Havakawa, Sen-
ator Sivpson, and Senator GarN be
added as cosponsors of the amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WALLOP. Mr. President, the
amendment I offer would insure that the
integrity of State water allocation sys-
tems would not be breached by this act.
In so doing, I believe we remove a cloud
that now exists, and in fact improve the
climate for necessary energy develop-
ment.

My amendment would do four things:

Insure that nothing in this act is con-
strued as granting the United States or
its agents a new right to use water;

Insure that appropriations of water
for a priority energy project or any en-
ergy project be made pursuant to State
law;

Insure that if a State exercises con-
ditions on water permits, that exercise
will not be prohibited as being a burden
on interstate commerce; and

Insure that nothing in this act shall
alter after any provision of State water
law.

I believe it is a necessary amendment.
Our renewed interest in domestic energy
production has rekindled fears in my
State of Wyoming, and throughout the
West, that our already tightly stretched
water supplies will not be capable of
supporting the additional development
without injury to present water users.
In the normal course of events, new de-
velopment, be it agricultural, industrial,
or municipal would not be feared. The
system of water law which has developed
in the West, fashioned around what is
known as the appropriation doctrine,
protects those who use water by recog-
nizing the proprietary right of those who
first divert water and put it to a bene-
ficial use.

The system is comprehensive, and re-
gardless of the amount of water that is
available in any given year, all water
users are certain of their rights to water
in relationship to all other water users
on a stream.
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This system of water allocation by
prior appropriation is not a roadblock to
a new user, who may either acquire
rights to unappropriated water should it
be available, or purchase and transfer
rights from existing water users. But all
users will be protected, for they will
either have their water, or be compen-
sated for loss of it.

But the massive Federal push to
develop domestic energy resources, of
which this bill is a major part, along
with recent Federal claims which run
contrary to the long recognized author-
ity of the States to allocate water sup-
plies, is taking its toll. Opposition is
mounting to many proposed energy de-
velopments not only for environmental
and socio-economic reasons but because
water users fear that water for that
development will be acquired or exercised
without regard to their prior rights.

I believe it is important that any legis-
lation clarify that regardless of who
develops energy in this country, through
priority energy projects or garden vari-
ety energy projects, the water necessary
for that development will be acquired
and used in conformity with existing
State water allocation systems. Such
clarification is proper for three reasons.
It acknowledges that only through State
systems will all rights be recognized and
protected, and meshes with careful con-
gressional deference which has consist-
ently been afforded State systems. Sec-
ond, it will speed necessary energy
development by removing the specter of
shadow Federal rights and thus allaying
many of the fears that now exist. And
finally, it will serve to clarify Federal
Intent regarding water for energy de-
velopment, and remove the need to ad-
dress the issue in each piece of energy
legislation which Congress enacts.

Let there be no mistake. My amend-
ment would not limit rights the Federal
Government might otherwise have to
protect national parks and monuments,
national forests, or other reserved Fed-
eral lands. This amendment would
clarify Federal responsibilities regarding
energy projects only.
® Mr. ROTH, Mr. President, as the prin-
cipal Republican sponsor of the sub-
stitute amendment, I am pleased to
accept the amendment offered by the
Senator from Wyoming, my good
friend. This amendment preserves and
strengthens fundamental State and local
rights against the Federal Government.
The amendment strengthens the most
fundamental State rights of all in our
Western States: water rights. I think
my colleagues should know that with
this amendment added, our substitute
amendment provides much stronger
protection to State water rights than
the Energy Committee bill.

As the ranking member of the Inter-
governmental Relations Subcommittee
which oversees Federal-State relations, I
believe this amendment strengthens and
sustains our federal system, preserves
State and local rights. It deserves the
full and wholehearted support of the
Senate.®

Mr. WALLOP. Mr. President, it is my
understanding that the sponsors of the
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sullast.it.ute find this amendment accept-
able.

Mr. RIBICOFF, Mr. President, under
the unanimous-consent agreement, the
amendment of the Senator from Wyo-
ming is acceptable.

The PRESIDING OFFICER, Under
the previous order, amendment No. 588
is accepted as a germane modification to
amendment No. 488.

Mr. JOHNSTON. Mr. President, we
also accept that amendment as an
amendment to the committee bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WALLOP. Mr. President, I thank
both Senators for their courtesy and for
their understanding of the problems in-
volved.

Mr, JOHNSTON. Mr. President, I yield
2 minutes to the Senator from Okla-
homa (Mr. BOREN).

Mr. BOREN. Mr. President, I support
S. 1308, the Energy Mobilization Board,
recommended to Congress by the Presi-
dent. In so doing, Mr. President, I am
strongly reminded of a comment made
by one of my constituents recently during
one of the frequent town meetings I hold
in Oklahoma.

I had been reporting on various mat-
ters before Congress and the difficulties I
saw in getting some needed measures en-
acted. At the conclusion of my remarks,
an elderly gentleman arose from the au-
dience and said, “It seems to me that we
are working just as hard as we can to
defeat ourselves.”

Mr. President, those words put very
completely and concisely both the reason
for the creation of any Energy Mobili-
zation Board. A major reason why we do
not have adequate energy facilities to
meet the needs of our Nation and end our
dependence on foreign sources is a clas-
sic case of buck-passing and decision
postponement.

The President had demonstrated bold
leadership in his concept of this Board.

We must act now to increase our do-
mestic production, refinement and trans-
portation of energy.

Even if the drilling of oil increases
dramatically, as a result of decontrol, if
it takes 12 years for a company to get
permits to build a refinery, and over 4
years to build needed pipeline so that we
can use the oil we produce, then such an
important step is for nothing.

Mr. President, the American people
have felt the pinch of short supplies due
to unrest overseas, and they are demand-
ing that the Congress get its house in
order here at home to produce the energy
we need. The people have a great sense
of urgency.

The President has recognized this and
has devised a strategy to cut through
the bureaucracy and provide our citizens
with the energy they demand.

Just as we in Congress are quick to
criticize the President when we believe
he is wrong, so we should be quick to
praise him when he is right, and in this
case, he is absolutely right.

If the Congress fails to pass a bill with
teeth, such as S. 1308, our energy prob-
lems will continue, disruptions will be
back. We will not be able to point the
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finger of blame at the President, the peo-
ple will be justified in pointing the finger
of blame directly at the Congress itself.

The bill passed out of the Energy Com-
mittee is far from perfect. I would have
liked to have seen more private sector
involvement as was the case during WW
IT on the War Production Board. But I
do believe that the Energy Committee
bill is strong enough to do the job we
so desperately need.

I believe that S. 1308 is a far stronger
bill than the substitite measure now un-
der discussion and here are just six areas
of significant differences.

First, the committee bill sets firm de-
cision deadlines for Federal, State, and
local action on priority energy projects
and the substitute does not.

Second, the substitute contains no
procedures to enforce established dead-
lines except by going to court. Mr. Presi-
dent, a great deal of our problem is that
we spend far too much time in court
now.

Third, the grandfather clause con-
tained in the committee bill with respect
to the waiver of substantive laws is
vitally needed. No such provision is con-
tained in the substitute. Projects should
not be delayed because the law is changed
after they are commenced.

Fourth, the committee bill contains a
much needed provision for the consolida-
tion of lawsuits. I view this as an ex-
tremely important timesaving measure.

Fifth, I do not agree with the concept
contained in the substitute that there
be a limit on the number of energy prior-
ity projects that would be established and
pursued by the Energy Mobilization
Board. The Energy Committee bill
rightly contains no such restriction.

And finally, Mr. President, under the
substitute proposal now being considered,
every designation for a fast track project
could be challenged in court.

Mr. President, I firmly believe that no
bill at all is better than a bill with no
teeth in it. We must have the courage to
strike the needed balance between energy
production needs and environmental
concerns.

I certainly have strong concern for the
environment and my record as Governor
and here in the Senate will reflect that.
But in this matter, balance is needed, and
more than that, enforceable balance is
needed. The committee bill will provide
that balance. Every one should have his
or her “day in court” but then a decision
must be reached in a timely fashion.

One final point, Mr. President. The
concept of an Energy Mobilization
Board is based on the need to cut through
the bureaucracy and reduce redtape, I
find no consistency in achieving that end
through the creation of more bureauc-
racy and more redtape. That is precisely
what this substitute measure would do.

I urge my colleagues to support the
motion to table that will be made later
today and support the President and the
Energy Committee in their efforts.

So, I urge the adoption of the commit-
tee version of the bill and the rejection of
the substitute.

The PRESIDING OFFICER. Who
yields time?
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Mr. JOHNSTON. Mr. President, I yield
1 minute to the Senator from Wyoming.

Mr. WALLOP. Mr. President, I thank
the Senator from Louisiana.

Mr. President, with the adoption of my
water amendment on the committee bill,
S. 1308, as well as the substitute, many
of the reservations which I expressed in
my additional views have been laid to
rest.

I say that the mere fact that the Sen-
ate and Congress is looking at this sub.
ject at all, the need for an Energy Mobil-
ization Board, is a recognition that we
have a structural defect in the law in our
ability to try to move the country for-
ward in the production of its energy re-
sources at a time when we need them
most. Anything we can do to ease and
deal with that structural defect is valid.

I say one of the best things that is in
S. 1308 is the required report back to
Congress at the end of the period of time
of what they have identified as being the
most serious problems that they have
come across.

I also point out that one of the things
I like is that there are no set limits, al-
though I express some reservations on
the committee in my additional views.
It seems to me that in a competitive
world where the free enterprise system
is at work you cannot take two similar
projects and fast track one and refuse
to fast track the other, and thereby make
a decision that is worth a couple of years
and a couple hundred million dollars in
the competitive field.

So there is also a recognition of that
in 8. 1308 that there is an appeal from
the decision of the Energy Mobilization
Board not to designate.

The PRESIDING OFFICER. The Sen-
ator’s 1 minute has expired.

Mr. WALLOP. Mr. President, I thank
the Senator from Louisiana and just tell
him my support is on his side.

Mr. RIBICOFF. Mr. President, on be-
half of Senator DomEenicr I yield to my
distinguished colleague from Connecti-
cut (Mr. WEICKER) .

Mr. WEICKER, Mr, President, I am
pleased to join my distinguished col-
league from Connecticut and the dis-
tinguished Senator from Maine in co-
sponsoring the substitute which is being
offered to S. 1308.

There are many reasons why I am op-
posed to the Energy Committee bill.
However, at this time I will confine my
remarks to two sections of S. 1308 which
are of dubious constitutional validity.
Specifically, I am referring to the pro-
visions that would authorize the Energy
Mobilization Board to act in lieu of a
State or local agency, and that which
would vest in the Federal Temporary
Emergency Court of Appeals exclusive
jurisdiction to review an action by a
State or local agency or a decision ren-
dered by a State or local trial court. Un-
fortunately, although these sections have
been referred to in passing during the
course of debate on this bill, proper at-
tention has not been given to these
issues.

Subsection 21(a) of S. 1308 would au-
thorize the Energy Mobilization Board
to make a decision or take an action in
lieu of any agency—whether it be Fed-
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eral, State or local—if the agency fails to
meet a project decision schedule dead-
line established by the Board. Congress
is thus seeking to regulate the activity
of States acting in their sovereign ca-
pacities. In the memorandum prepared
by the Justice Department on the con-
stitutionality of the administration’s
proposal for an Energy Mobilization
Board—which was cited yesterday by the
distinguished Senator from Louisiana,
the floor manager of the bill now before
us—it was admitted by the Justice De-
partment that the provision for displace-
ment of State and local agency decision-
making:

Obviously . . . Intrudes on authority pres-
ently exercised by state and local officials. In-
deed, It could be argued that supplanting
decisionmaking strikes at the heart of state
and local sovereignty. Nothing is & more
integral governmental function than govern-
ment {tself.

Despite this stark admission, the Jus-
tice Department attempts to justify this
provision on the broad power to act
given Congress under the commerce
clause, article I, section 8, clause 3 of the
Constitution. Additional support is
sought in a series of cases that considered
constitutional challenges of the Clean
Air Act.

However, in discussing the displace-
ment of State and local decisionmaking,
the Justice Department does not even
discuss the seminal U.S. Supreme Court
Decision establishing limitations on the
congressional power to act under the
commerce clause to interfere with the
role of the States in the Federal system.

In its 1976 decision in National League
of Cities v. Usery, 426 U.S. 833 (1976),
the Supreme Court invalidated extension
of the Fair Labor Standards Act’s mini-
mum wage and maximum hour stand-
ards to State and local governments. The
Court stated that:

‘We have repeatedly recognized that there
are attributes of soverelgnty attaching to
every state government which may not be
impalred by Congress, not because Congress
may lack an affirmative grant of legislative
authority to reach the matter, but because
the Constitution prohibits it from exercis-
ing the authority in that manner. Id. at 845.

In its decision, the Court established
a test by which the constitutionality of
every attempted commerce clause regu-
lation of State and local governmental
activity must be judged. The test has two
tiers to determine intrusions on State
sovereignty.

First, it must be determined whether

the governmental activity being regu-

lated is “essential to the States’ separate
and independent existence.” To identify
those governmental functions deserving
an affirmative constitutional protection,
the Supreme Court used several phrases:
“integral”; “traditional”; ‘“essential”;
and “functions * * * which (State)
governments are created to provide.”

Is there any doubt that the State and
local activities which the Energy Mobi-
lization Board would be empowered to
displace under subsection 21(a) of this
bill are those functions which are tradi-
tionally relegated to the States? Under
the Energy Committee bill, the Energy
Mobilization Board is empowered to act
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in lieu of the States or local agency in
such traditional State governmental
functions as zoning decisions, land-use
controls and safety regulations as they
are applied to energy facilities. If the
Federal Government is empowered to
preempt local zoning decisions, our State
and local governments would be reduced
to mere appendages of the Federal Gov-
ernment. Clearly, this result would
transgress the constitutional scheme.

Having ascertained that the State and
local agency activities are “essential to
the States’ separate and independent ex-
istence,” the test established in National
League of Cities requires an examination
of the degree of interference imposed by
the Federal regulation. If the regulation
either imposes significant financial bur-
dens on the governmental body subject to
the regulation or displaces the States’
freedom to carry out essential activities,
then the Federal Government has un-
constitutionally interferred with State
sovereignty.

The displacement powers granted the
Energy Mobilization Board under S. 1308
empowers it to impose conditions on the
State without either relieving the State
completely of regulatory responsibility or
providing it with feasible alternatives to
operating under the Federal dictates.

While a State is aware of the deadlines
and waivers present in its decision sched-
ule before it embarks on its regulatory
process, it is not, as a practical matter,
given the option of not initiating the
process so as to avoid the deadlines.

It must start the process, hoping to
comply with the schedule; if not, the
process is prematurely ended and Federal
decisionmakers take over. Because a
State cannot be expected to abandon
such traditional and essential functions
as zoning, land-use control, and health
and safety regulation, it must enlist its
regulatory resources each time with the
possibility of premature termination of
the process, together with its attendant
waste of State money and personnel time.

The two prongs of the National League
of Cities test are satisfied by the provision
in S. 1308 empowering the Energy Mobil-
ization Board to act in lieu of State and
local agencies. Thus, the provision is an
unconstitutional intrusion by the Federal
Government into an area sovereign to the
States.

I might add that the Justice Depart-
ment’s reliance on the courts of appeals
decisions in the so-called clean air cases,
is misplaced. Simply put, the Courts of
Appeals of the Fourth, Ninth, and Dis-
trict of Columbia circuits in these cases
rejected an interpretation of the Clean
Air Act which would force States to en-
force implementation plans by enacting
statutes or regulations, or face the possi-
bility of compliance decrees or civil or
criminal penalties. As the court stated
in EPA v. Brown, 521 F.2d 827, 839 (9th
Cir. 1975), to adopt such an interpreta-
tion of EPA’s enforcement powers “would
authorize Congress to direct the States to
regulate any economic activity that af-
fects interstate commerce in any man-
ner Congress sees fit. A commerce power
so expanded would reduce the States to
puppets of a ventriloguist Congress.” It
may similarly be argued that to enable
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the Energy Mobilization Board to step in
for State or local agencies would make
the States Muppets. Therefore, the
Board should not be given the authority
to displace State and local agency de-
cisionmaking.

I also have reservations about the con-
stitutionality of vesting the Temporary
Emergency Court of Appeals with juris-
diction to review "any action by any
State or local agency or officer if such
action is subject to a deadline” and to
review any action by “any State or local
trial court with respect to a case involv-
ing an action pursuant to the act.”

Article III, section 2 of the constitution
of the United States provides that Fed-
eral courts may be given jurisdiction
“over all cases, in law and equity, arising
under this Constitution, the laws of the
United States, and freaties made, or
which shall be made, under their au-
thority.”

In determining whether a case *“‘arises
under” the Constitution or laws of the
United States, one must start with Chief
Justice Marshall's opinion in Osborn v.
Bank of the United States, 22 U.S. 738
(1824). Marshall reasoned that the
“arising under” provision would be sat-
isfied because the validity of a federally-
chartered bank's capacity to sue or con-
tract would always be an “original in-
gredient” of every suit.

However, cases coming to the Tempo-
rary Emergency Court of Appeals from
State agencies pursuant to S. 1308 would
lack even an “ingredient” of a Federal
question. The plaintiffs in such suits
would be State citizens or corporations,
the defendants State officers and agen-
cies, and the governing law would be
found in State statutes. The absence of
any federally created cause of action or
parties operating under Federal control
or auspices would take appeals from
State agency action outside even the most
expansive reading of article III.

The Department of Justice, in defense
of the administration's proposal, has of-
fered two theories to embrace these cases
within Federal jurisdiction. These de-
fenses have likewise been offered for
S. 1308. One argument is that Federal
law could incorporate State law and in
effect adopt it as Federal law. The no-
tion of “protective jurisdiction” has also
been proffered as a justification. Neither
gf these theories withstand close scru-

iny.

S. 1308 does not purport to incorporate
State lJaw as Federal law. Nor has “Con-
gress expressly incorporated State law
as the Federal law of decision by the
EMB and State and local agencies * * *,”
as the Justice Department memo has
suggested is necessary.

Additionally, four of the five cases
cited by the Justice Department in sup-
port of the incorporation theory are in
fact cases involving State law being ap-
plied in national parks, which are Fed-
eral enclaves. Thus, these cases—unlike
S. 1308—involve areas of exclusive Fed-
eral sovereignty and law enforcement
gaps would exist if State law was not held
to be incorporated. Finally, in the Quad-
rini case cited by Justice, the court
expressly limited its discussion of Federal
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court application of State law to the
Federal enclave situation. The Court ex-
pressed doubts about its applicability in
the commerce clause context—which is
the context in which the incorporation
theory under S. 1308 would have to be
considered.

Nor can Federal jurisdiction be predi-
cated on the “protective jurisdiction”
theory. The Supreme Court has not af-
firmed either variant of this theory. In
fact, as Justice Frankfurter said in his
dissent in Textile Workers Union of
America against Lincoln Mills:

Protective jurlsdiction, once the label is
discarded, cannot be justified under any re-
view of the allowable scope to be given to
Article III.

Many have adopted the Frankfurter
view. As Professor Wright observes in
his treatise on Federal Practice and Pro-
cedure:

It is difficult to belleve that the Supreme
Court, if clearly confronted with the ques-
tion, would accept . . . proposals for *'pro-
tective jurisdiction™ when to do so would
have such drastic consequences on the ac-
cepted understanding of Article III as & lim-
itation on the federal courts.

There clearly exists substantial ques-
tions concerning the constitutionality of
vesting the Temporary Emergency Court
of Appeals with exclusive jurisdiction to
review actions of state and local agencies
and decisions rendered by State and local
trial courts. Accordingly, review of these
decisions should be left to the review
procedure adopted by the appropriate
State.

The PRESIDING OFFICER. The Sen-
ator’s 6 minutes have expired.

Mr. WEICKER. I make the final point
that voting for the Muskie-Ribicoff
amendment vitiates the objections which
I have stated or have in my statement
here today. Failing their amendment, I
will offer them as amendments to the bill.

Mr. JOHNSTON. Mr. President, I yield
1 minute to the distinguished Senator
from Oklahoma (Mr. BELLMON).

Mr. BELLMON. Mr. President, I thank
my friend from Louisiana.

S. 1308 appears to be that rare legis-
lative product which has reached the
middle ground which successful legisla-
tion usually seeks but rarely finds. The
middle ground is that we have found this
position which will make is possible for
the Nation to move ahead in solving the
energy crisis without unduly stepping on
the rights and prerogatives of State and
local governments.

The fact is that we must have, as a
very minimum, a procedure to get deci-
sions in the energy area made in a
prompt, timely manner or we are never
going to be able to solve our problem;
and the fact also is that the substitute
does not provide these procedures and,
therefore, is not a valid solution to the
difficulties that major energy develop-
ments face in trying to get the permits
and overcome the redtape that presently
impede these major projects.

There are some in the Senate who feel
S. 1308 goes too far and that it may im-
pair processes designed to assure careful
consideration of environmental con-
cerns. On the other hand, there are those
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who consider the legislation to be lack-
ing in that it does not provide authority
to directly override State and local au-
thorities. As a member of the Energy
Committee and one who spent many
hours in the consideration of this legis-
lation, I must say that, while I person-
ally favored a stronger bill, I feel S. 1308
holds the potential for moving the
United States sharply forward toward
the direction of solving the Nation’s en-
ergy problem.

Mr. President, my interest in this leg-
islation is not new. On December 6 and
7, 1973, the CONGRESSIONAL RECORD, be-
ginning on page 40081 and intermit-
tently through page 40232, records de-
bate on an amendment which I offered
to S. 1283, a bill intended to establish a
national energy research and develop-
ment policy. My amendment was in-
tended to remove what I considered to
be impediments which would prevent
S. 1283 from accomplishing its role.

During the debate, I stated:

The effect of my amendment 15 to put the
program Into action almost immediately so
that we would have results in time to help
in the resolution of the immediate energy
crisis as well as to help solve it on a
permanent, lasting basis. (Page 40086.)

Also during that debate, the distin-
guished Senator from Louisiana, BEN-
NETT JOHNSTON, stated on page 40088:

As the President has sald, being energy
self-sufficlent in 1980 is a top priority for
the United States. So, in the sense that this
amendment is intended to make us energy
self-sufficient, we are Iin accord with that
feeling.

In retrospect energy self sufficiency in
1980 seems like an impossible dream. We
are far worse off now than we were in
1973.

Mr. President, the fact that we have
come far short of energy self-sufficiency
in 1980 is one more reason why I strongly
support the measure before us today.

The fact is that either intentionally
or inadvertently, Congress has wasted
the 6 years since 1973. The legislation
which the Senate has passed, while well
intended, has been so encumbered by
restraints of one kind or another that
the effective development of alternative
fuels has been paralyzed.

There is no question that this Nation
has the energy resource base needed to
meet our energy requirements indefinite-
ly. The problems in getting commercial
oil shale, coal liquefaction or coal gasi-
fication plants into production are
actually two. The first is the problem of
economics. No investor is willing to build
an energy plant which may cost hun-
dreds of millions or perhaps billions and
produce a product which is sold at a
price too low to show a reasonable return
on investment.

Of equal importance, experience such
as the Sohio/California pipeline incident
have made investors fully aware that the
impediments which Congress and other
governments has placed in the road of
major energy developments are so
onerous that needed projects may never
get off the ground because they become
entangled in either State, local, or Fed-
eral redtape.
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S. 1308 comes as close as it is legisla-
tively possible to walking the narrow line
between creating a governmental mon-
ster which has the power to trample
upon the prerogatives of the States or
the lives of our citizens and the timidity
which has made past legislative endeav-
ors in this area unproductive.

Without the legislative authority pro-
vided in S. 1308, as well as the financial
support anticipated in the passage oI
the Energy Security Corporation legis-
lation which will follow, this Nation is
likely to wait another 6 or perhaps 60
years before the multibillion-dollar in-
vestment needed to bring our abundant
energy resources to the marketplace are
made, Admittedly, there are risks in this
legislation but they are risks which can
be quickly remedied if Congress feels
that the authority granted by S, 1308 is
being abused.

Many studies have shown that numer-
ous energy development projects are
being held in abeyance until the legisla-
tive authorities contained in S. 1308 are
in place. Unless approval and licensing
of these demonstration-type projects is
accelerated, there is simply no way to get
to the commercial scale plants which will
be required if this Nation's dependence
on costly, unreliable crude oil imports
is to be diminished. A recent editorial in
the October 1, 1979, issue of the New
York Times states an argument on this
topic which I find compelling.

I ask unanimous consent to have the
New York Times editorial printed in the
RECORD.

There being no objection, the editorial
was ordered to be printed in the REcorb,
as follows:

THE ENErRcY RISk WorTH TAKING

The bitter debate over the creation of an
energy mobllization board is coming to a
head in both houses of Congress. The House
must soon decide between very different ap-
proaches sponsored by Representatives Din-
gell and Udall. But first will come a pivotal
decision this week in the Senate, where a
plan close to the one proposed by the Carter
Administration Is backed by Senator Jack-
son. Opponents of that bill raise some trou-
bling objections. But given the need to as-
sure speedy development of alternative en-
ergy resources, the Carter-Jackson approach
deserves support.

Under the Administration's plan, the pri-
mary function of the energy mobilization
board would be to trim red tape. It could
set deadlines for Pederal, state and local
review of project permits. If these various
authorities did not meet the deadlines, the
board would be permitted to make declisions
for them, within the constraints of existing
law.

Once construction had begun on a project,
the board could exert somewhat broader pow-
ers, It could block any imposition of added
restrictions—new alr quality standards, for
example —unless health or safety were
threatened. All challenges of projects requir-
ing adjudication—whether Federal, state or
local—would be heard by a single Federal
appellate court.

Some environmentalists dislike the plan
because they oppose enabling a Federal board
to do what this one would—that is, prevent

delay for the sake of delay. More thoughtful
environmental opponents recognize the need
to get moving on energy, but are worried
that the board's discretion would be insuffi-
clently constrained by law. A Carter-style
board could not directly alter environmental
laws, save In the speclal case of regulations
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imposed after the fact. By forcing rapid de-
cisions, though, it might prevent careful re-
view of environmental hazards.

That risk is real, bureaucracles do have
a way of focusing on narrowly defined goals—
like the completion of energy projects—
and, in the process, of glving short shrift
to competing concerns. In this case, however,
the risks are acceptable, precisely because the
alternatives are not.

The United States faces unprecedented
dangers in continued dependence on foreign
oil. Only with luck will the nation make it
through the 1980's without catastrophic oil
shortages or shameful foreign policy con-
cessions to OPEC. An energy mobilization
board alone can hardly be expected to solve
the problem of dependence. But it would
help, at a time when America will need all
the help it can get.

Mr. BELLMON. Therefore, the legisla-
tion before us is key to future energy de-
velopment in this country. In my opinion,
this bill is the centerpiece for the effec-
tive development of our unconventional
energy resources such as oil from shale
and gas or liquids from coal. Without this
legislation, Mr. President, we remain at
square one in our continuing energy
dilemma; for without the expedited pro-
cedures contained in this bill, all the
money we authorize, or all various incen-
tives we may make available for the de-
velopment of synthetic fuels in this coun-
try will go for naught. The time has come
to untangle the bureaucratic web which
has stified major energy development in
this country. S. 1308 provides the means
for moving ahead toward a solution of
the Nation’s energy problem.

Others have explained the details of
S. 1308 and I will not add greatly to this
burden of explanation. This bill simply
provides the mechanism and authority
for expediting the decisionmaking proc-
ess associated with priority energy proj-
ects. It preserves the integrity of substan-
tive laws which may affect such projects
at every level of Government. This legis-
lation only addresses procedural delays,
not substantive problems, and in doing
so, a balance has been struck betwecen
those who are frustrated by unnecessary
delays within the governmental process
and those who fear a wholesale destruc-
tion of our environment.

Mr. President, as a Member of this
body for almost 11 years, I feel I am safe
in saying that the Senate has yet to pass
a perfect piece of legislation. I certainly
do not represent that S. 1308 qualifies for
that description. However, I would like to
say to all my colleagues that none of us
can have everything we want in this
bill. I believe it represents a responsible
and workable approach to the problem
of removing the bureaucratic barriers
which have held back energy develop-
ment in this country and, at the same
time, it avoids trampling unnecessarily
on the rights of our citizens and on the
prerogatives of State and local govern-
ments. T doubt we can do better and, for
that reason, I support S. 1308 and urge
others to do the same.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. RIBICOFF. Mr. President, a par-
liamentary inquiry. May we know the
times remaining for the distinguished

Senator from Louisiana and myself?
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The PRESIDING OFFICER. The Sen-
ator from Louisiana has 14 minutes, 54
seconds; the Senator from Connecticut
has 12 minutes, 23 seconds.

Mr. RIBICOFF. I yield 2 minutes to
the distinguished Senator from Kansas.

The PRESIDING OFFICER. The Sen-
ator from Kansas.

Mr. DOLE. Mr. President, the Senator
from Kansas has taken a careful look at
both S. 1308 and S. 1806. I am fully
aware of the need to expedite domestic
energy projects in order to reduce this
country’s dependence of foreign oil—oil
sold at prices artificially high; prices
which are devastating our economy.

Mr. President, as I see the situation,
we have before us today two alternatives
which seek to deal with this problem.
First, we can create an energy mobiliza-
tion board with far-reaching power to
waive State and local procedural and
substantive law, such as S. 1308 com-
templates.

The Senator from Kansas is aware of
the arguments that the proponents of
S. 1308 put forth. They deny that the
Energy Mobilization Board would have
these drastic powers to override State
and local statutes and regulations.
Nevertheless, I am concerned about the
constitutionality of such a proposal.

In the recent case of National League
of Cities against Usery, the Supreme
Court struck down the application of
Federal wage and hour provisions to
State and local government employees,
on the grounds that such application un-
constitutionally impaired the States’
“Freedom to structure integral opera-
tions in areas of traditional Government
functions."”

Mr. President, the Senator from Ean-
sas fears that this and similar other cases
could and would be used as precedents
for States to bring many actions in court
challenging the constitutionality of the
far-reaching energy mobilization board
as envisioned in S. 1308. This bill gives
the Board too much far reaching power
to waive State laws and to force States to
comply with its decision schedules. In
addition, judicial review would be avail-
able only in the temporary emergency
court of appeals, the constitutionality of
which may also be challenged by States.
If the States proceeded to litigate the
Board's and Court’s constitutionality, the
entire Energy Mobilization Board might
very well be tied up in court for months
or even years. This would certainly not
aid in the swift approval of energy proj-
ect construction permits.

The second alternative we have is the
so-called Ribicoff/Muskie amendment,
No. 488, which would set up an Energy
Mobilization Board with less drastic
powers. I support the concept of placing
the Energy Mobilization Board in more
of a consulting role, rather than a role
of supreme decisionmaker.

The only way that such a board can
legitimately function and subsequently

aid in alleviating our energy problems
is for Federal, State, and local govern-

ments to work hand in hand with one
another. Too many times we have seen
a new Federal agency created to elim-
inate a given problem only end up, in
the final analysis, as a further impedi-
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ment to the solution. The energy crisis
we face today is much too threatening to
our economy and to our total way of life
to permit this to occur. Therefore, our
job must be to provide a mechanism that
will enhance a feeling of cooperation,
rather than the ultimate subjugation of
State and local prerogatives.

While I am inclined to view the Ribi-
coff proposal as the lesser of two evils,
I am concerned that it may become too
weak to have any significant impact on
smoothing the path for energy projects.
It seems to me that it would just create
another costly Federal bureaucracy with-
out any effective power.

My concerns about the Ribicoff amend-
ment can be addressed by the adoption of
three amendments which I plan to offer.

The Senator from Kansas would like to
state for the record his intention to offer
these amendments, without which I can-
not support the Ribicoff substitute.

First, the Senator from Kansas believes
it to be specious, at best, to permit pas-
sage of State or local legislation which
would inhibit the completion of a prior-
ity energy project after it has been desig-
nated as such. Accordingly, I plan to
propose an amendment to the pending
substitute which would provide for a
“grandfather” clause, enabling the
Energy Mobilization Board to waive the
application of any Federal, State, or local
statute, regulation or requirement en-
acted after the designation of a priority
energy project for a period not to exceed
5 years. This “grandfather” provision
would tighten up the Ribicoff amendment
without running into serious constitu-
tional problems.

The waiver power granted to the
Energy Mobilization Board in my “grand-
father” provision would permit a waiver
to be granted only after the Energy Mo-
bilization Board consults with and se-
cures the consent of those Federal, State,
and local agencies involved. By adopting
language such as I propose we can assure
that the Energy Mobilization Board will
not be enpowered to overrule statutes or
regulations promulgated by a State or
local government without their approval.

Mr. President the proposal of the
Senator from Kansas is a realistic com-
promise to this delicate issue. It is a
compromise that both sides of this ques-
tion can support. It would simply allow
the Energy Mobilization Board to grant
a waiver of any new statute for a max-
imum of 5 years. It is not an open-ended
waiver with no time limitation. This 5-
year waiver would certainly be enough
time to allow for either compliance with
the new statute or regulation or the
final completion of the project itself.

Second, the Senator from Kansas
would like to provide for a sunset provi-
sion to be included in the legislation
to terminate the Energy Mobilization
Board in 5 years, and require the Gov-
ernment Accounting Office to issue a re-
port of the Board’s accomplishments
and recommendations for future action.
We must be careful not to create a mon-
ster of an agency which would continue
beyond its useful life. Bureaucracies have
ar} innate tendency to perpetuate them-
selves.
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The report requirement would be a
way of assuring that the life of the Board
would not be extended beyond its useful-
ness. The GAO report would provide
the Congress with an independent and
comprehensive assessment of the Board's
performance.

The Senator from Kansas envisions
that the report would include the fol-
lowing: First, has the Board accom-
plished its goals; if not, why not? Sec-
ond, how many years and dollars has
the Board saved us? Third, by how much
has our imported oil been reduced?
Fourth, should the Board's authority
be terminated or extended?

Finally, the Senator from Kansas
would like to propose that the com-
position of the Energy Mobilization
Board be bipartisan. This would insure
that political or philosophical differences
would not dictate national energy policy.
There is a clear need for balance in
the philosophical and political outlook
of the Board’'s members. This amend-
ment would insure that the Board would
not be used as a political tool of the
party which controls the White House.

We must not play politics with the
energy needs of the country. Without
this amendment, the Senator from
Kansas fears that the Board could be
used to designate priority energy proj-
ects on the basis of political patronage
rather than actual need and merit.
Furthermore, the Board is far more like-
ly to insure a willing compliance with
its decisions by States and localities if
it is bipartisan, because its motives will
be looked upon as sincere, and as
being in the national interest.

For these reasons, Mr. President, I
would like to offer an amendment re-
quiring that not more than two of the
Board members may belong to the same
political party.

Mr. President, the Senator from Kan-
sas would like to state for the record his
sincere concern with the deficiencies of
both S. 1308 and S. 1806. Without the
three amendments which I have offered,
this Senator does not see how he can
support either bill.

TP AMENDMENT NO. 589

Mr. President, I send an unprinted
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER. The clerk
will report.

The assistant legislative clerk read as
follows:

The Senator from Kansas (Mr. DoLe) pro-

gggeu an unprinted amendment numbered

Mr. DOLE. Mr. President, I ask unani-
mous consent that further reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 41, insert the following between
lines 4 and 5:

Sec. 28(b). Not later than March 30, 1985,
the Government Accounting Office shall pre-
pare and transmit a report to the Congress
concerning the activities of the Energy Mo-
bilization Board since the date of enactment
of this Act. Such report shall contain a de-
talled analysis of the number of years and
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dollars saved and of the amounts by which
fmported oll use was reduced by the Federal
Government and the private sector due to
the activities of the Board in carrying out
this Act, and estimates concerning such
savings and usage if the authority of the
Board were extended untll September 30,
1990.

Mr. DOLE. I may say I discussed this
amendment with the distinguished Sen-
ator from Delaware and the distin-
guished Senator from Connecticut. What
it does is to terminate the Energy Mobil-
ization Board in 5 years, and require the
Government Accounting Office to issue
a report of the Board's accomplishments
and recommendations for future action.
That is the substance of the amendment
I am offering to the Senate, and I think
it is acceptable.

Mr. RIBICOFF. Mr. President, the
amendment is acceptable.

The PRESIDING OFFICER. Under
the previous order amendment No. 589 is
accepted as a germane modification to
amendment 488. The question is on
agreeing to the amendment of the Sena-
tor from Kansas.

The amendment was agreed to.

UP AMENDMENT NO. 590
(Purpose: To provide that not more than
two members of the Board may be mem-

bers of the same political party)

Mr, DOLE. Mr. President, I send an-
other amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read as
follows:

The Senator from Kansas (Mr. DoLE) pro-
poses an unprinted amendment numbered
590.

Mr. DOLE. Mr. President, I ask unani-
mous consent that further reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 6, between lines 6 and 7, insert
the following:

(g) Not more than two members of the
Board may be members of the same political
party.

Mr. DOLE. All this amendment does
is to make certain that the composition
of the Energy Mobilization Board will
be bipartisan and will assure that politi-
cal or philosophical differences will not
dictate national energy policy. This
amendment will require that not more
than two of the Board members may be-
long to the same political party.

Mr. RIBICOFF. Mr. President, the
amendment is acceptable to us.

The PRESIDING OFFICER. Without
objection, the amendment is acceptable
under the previous order as being a ger-
mane modification to amendment No.
488. The question is on agreeing to the
amendment.

The amendment was agreed to.

Mr. DOLE. Mr. President, in the time
I have remaining I would just suggest
that after the motion to table has been
defeated, I will offer a grandfather
clause, a grandfather amendment. It
seems specious, at best, to permit passage
of State or local legislation which would
inhibit the completion of a priority en-
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ergy project after it has been designated
as such. I will discuss that in more detail
following the vote.

The PRESIDING OFFICER. The
Senator’s 2 minutes have expired.

Who yields time?

Mr. JOHNSTON. Mr. President, I con-
gratulate the proponents of the substi-
tute for being able to keep a straight
face throughout this entire debate and
to be able to present this amendment as
if it really would cut redtape and help
the situation.

The fact of the matter is, Mr. Presi-
dent, that the substitute amendment
would make matters worse than they are
now, and they could hardly be worse than
they are now. We have the Sohio pipeline
that, after 5 years, and $50 million in-
vested, with 700 permits, was still not
able to get a permit.

At Seadock they spent $20 million and
were unable to get a permit. Eighteen
different refineries have tried to locate
on the east coast and are still unable to
build their refineries. In the meantime
the administration gives them $5 per bar-
rel, a subsidy paid by other people.

The present situation is untenable, Mr.
President. What they would do under
the substitute is allow the Energy Mobi-
lization Board to set a time schedule, but
there are two provisions: One, it could
not be inconsistent with any local proce-
dural law; and second, it could not be
enforceable unless you go to local courts.
So, Mr, President, what you would have
is a time schedule that could not be any
shorter than it is right now, and then to
get it enforced you would have to go to a
proliferation of local courts.

Then, Mr. President, on appeals there
is no consolidation of appeals in their
legislation. You would be going to dif-
ferent State and county courts, courts of
appeal on the State level, the supreme
court at the State level and, Mr. Presi-
dent, it is a bonanza for lawyers, the
substitute amendment is; and, of course,
there is no grandfather clause, so they
make it entirely feasible for States to
come in and change their minds after
permits have been granted, after con-
struction has started, after millions and
perhaps even hundreds of millions of
dollars have been invited.

Under our bill, Mr. President, there is
a real ability to make that time schedule.
There are consolidated appeals, and
there is a grandfather clause which
says that after you have invested money
and gotten your permits, the permits
cannot be changed except in the interest
of health or safety. In the interests of
health or safety, they can be changed.

Mr. President, if this substitute
amendment passes, I think everyone on
the committee, certainly myself, would
strongly oppose this bill because it would
be adding a layer of bureaucracy, it
would be adding a new series of lawsuits,
a new series of appeals to an already
overburdened situation.

Mr. President, the situation is more
than serious in this country with respect
to energy. The situation is critical. Un-
less we are able to face up with courage
and intelligence today to this issue, then,
in my judgment, there is almost no hope
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for this country in energy. Unless we are
willing to cut through this redtape, we
are in bad shape.

I reserve the remainder of my time.

Mr. DOMENICI. Mr. President, will
the Senator yield 3 minutes to the Sena-
tor from New Mexico?

Mr. JOHNSTON. I yield 3 minutes to
the Senator from New Mexico.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. DOMENICI. Mr. President, if there
is one thing the people of this country
have been clamoring for and that a com-
pelling majority of almost every person
in a leadership position in this country
has been saying, it is that America must
find a way to cut the redtape and get on
with building needed critical energy
projects.

The Senate should have no misunder-
standings about where we are. The En-
ergy Committee was charged with the
responsibility of trying to come up with
some legislation to permit the so-called
fast track for critical energy projects.

I believe we came forth with a bill, and
the 11-to-3 vote clearly indicates on that
committee while it is not an extreme bill
on the side of waiving substantive law,
vet it has a chance of getting some
expediting.

For those who want to support the bill
prepared by the Environmental Commit-
tee in the Senate, supported by Senator
RisicoFr and Senator Muskie, those
people had better be prepared to ac-
knowledge that they are not for a fast
track at all under any circumstances.

Because a clear reading of that propos-
al will indicate that there is no inten-
tion to really expedite even the time in-
volved. All that we do is say, “Business
as usual is not going to work.” They say,
“Business as usual with a new bureauc-
racy equals fast track.” Mr. President,
it equals nothing.

To those Senators who think that we
are causing the environment of America
to be deteriorated, I want to make just
one point: It is the substantive law of
America that keeps it clean. It is the
substantive law of a State that keeps it
clean. We cannot repeat too often that
we do not waive that. We even put in
clarifying language that we do not intend
to give anybody authority to waive that.

So to the argument about a plant, a
synthetic fuel plant or refinery hurting
our health, let me say it will not hurt it
any more than the adherence to the sub-
stantive law which the environmentalists
want to keep.

They want to go overboard and be
overbalanced on that side. That is not
what happens here. The States rights
argument is an absolutely patent red
herring for those who do not want any
fast track. They would go to their States
and say, “Come up here and object to
this, because it is taking some rights
away."”

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. DOMENICI. Thirty seconds.

All it is doing is set a reasonable time
frame, even for the States; but if the
permit is not credible under substantive
law within the time frame, it is not
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granted. That is where the clean air
would be affected, the clean water would
be affected, the toxic substances would
be affected, the pristine areas would be
affected. If you waive the substantive
law, it will increase the consolidation of
the time frame. We cannot repeat often
enough, we do not do that. So we urge
that that proposal be tabled and our bill
be subject to amendment. Certainly it
can be clarified and amended, but it
ought to be the pending business, not a
substitute that did not even come under
committee jurisdiction.

Mr. RIBICOFF. Mr. President, I yield
30 seconds to the Senator from Minne-
sota, to be followed by 30 seconds to the
Senator from New York.

Mr. DURENBERGER. Mr. President,
I am pleased to cosponsor the Ribicoff
substitute. We are indebted to Senator
Rieicorr and Senator Muskie for this
thoughtful, reasonable, workable legis-
lation that has great promise to facili-
tate decisions regarding national energy
priority projects and I want to join in
comments offered by the senior Senator
from Illinois, Mr. PERrcY, on yesterday
afternoon. I believe the Ribicoff substi-
tute achieves this without circumventing
either the spirit or substance of environ-
mental law.

This bill reflects much of what I
learned in discussions with Minnesota
citizens, environmentalists, energy in-
dustry members, and State agency staff.
Several meetings have been held in Min-
nesota since the energy mobilization
concept was first raised last June. As a
result, several recommendations were
made which have been included in this
bill. I would like to call to your atten-
tion, two of the recommendations we
forwarded to Senator RisicorF, Senator
Muskig, and the Energy Committee and
compare the treatment in the Ribicoff
substitute and S. 1308 also being con-
sidered today.

A single Federal/State EIS was rec-
ommended by the Minnesotans who re-
viewed the Energy Mobilization Board
concept. However, this was treated quite
differently in each bill, although both
included the single EIS provision.

In S. 1308, the EIS, instead of being a
meaningful technique to provide for
sound decisions, is reduced to a mean-
ingless exercise. The Board chooses the
“lead” agency to write the EIS and can
order that the agency act, “without re-
quiring assistance from any other Fed-
eral agency.”

The Board may allow the EIS pre-
pared by a single agency without con-
sultation with other Federal or State
agencies to be used by “any or all Fed-
eral agencies to satisfy NEPA and by any
or all State or local agencies to substi-
tute for any comparable statement re-
quired by State or local law.” The EIS
under S. 1308, clearly does not require
that agency officials have considered
significant environmental impacts. It
merely makes an appearance of meeting
the NEPA requirement.

In the Ribicoff substitute the Board,

after consultation with the CEQ and the
appropriate Federal/State and local
agencies, may require the preparation of
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a single EIS that would satisfy Federal,
State, and local obligations pursuant to
NEPA. This procedure will strengthen
the CEQ's recently prescribed rules and
regulations designed to streamline the
EIS process. The Ribicoff substitute en-
courages Federal/State/local support,
depends on simplified regulations, which
are the result of years of experience with
the Federal EIS process, and is in keep-
ing with the intent of NEPA to encour-
age wise decisions regarding project
development.

Careful development of criteria to
guide project designation was stressed
by the citizens representatives. Again,
this provision provides for clear com-
parison between S. 1308 and the Ribicoff
substitute.

S. 1308 has only one criteria for the
designation of the unlimited number of
projects which it appears can be sub-
mitted to the Board for designation as a
priority project. The one criteria is that
the project is likely to directly or in-
directly reduce the Nation's dependence
on imported energy.

Further, the Board's decision to desig-
nate a project is not subject to judicial
review, although its failure to designate
a project can be appealed to the courts.
Despite language in the bill report that
states, “the committee fully intends that
the Board carefully limit the number of
projects receiving treatment at any one
time; ¥:¢ wh

S. 1308 actually provides enormous de-
cisionmaking power in a Presidentially-
appointed Senate-confirmed Board, with
only the broadest single criteria to guide
their actions. No judicial review is
allowed to assess the decisions or num-

ber of projects they designate for the

“fast track” process. The Board is
allowed only 60 days to make a decision
in a project regardless of the number of
applicants. Obviously, the pressure, po-
litical and statutorially dictated would
be considerable. It would seem that de-
cisions of the Board would be made
under a good deal of duress.

This bill has provided a structure that
could result in chaos, but cannot be chal-
lenged. Because of the potential work-
load in the priority project designation
process, the growth of a sizable bu-
reaucracy seems predictable. Certainly
an increase in the bureaucracy was not
recommended by my constituents.

On the other hand, the Ribicoff substi-
tute has limited the designation to not
more than 8 projects per calendar year,
with not more than 24 projects that may
be designated and pending certification
at any one time.

The Board must make their decision
in relation to a statutorily established
list of criteria which relate to the proj-
ects potential for reducing oil imports.

As well, the Board must consider dur-
ing the designation process, the projects
ability to make use of renewable energy
resources, promote energy conservation
and develop new energy production or
conservation and public comments.

The designation process will be con-
ducted with the Secretary of Energy’s as-
sistance. The Secretary will limit the
list of applicants to those deemed to sat-
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isfy best the criteria in the bill. The
Board will make the final decision, which
is subject to judicial review. Again, the
Ribicoff substitute provides a well-
thought-through system and provides
congressional criteria for decisionmak-
ing.

There are other strong negative con-
trasts between S. 1308 and the Ribicoff
substitute such as the grandfather waiver
in S, 1308 and the right to make decisions
in lieu of agencies if a deadline is missed,
which I object to in S. 1308. It is fair
to say that S. 1308 is one of the most sig-
nificant changes in intergovernmental
operations in recent memory and if en-
acted it will have great impact on States
and municipalities.

It seems to me that in a democratic
society, until there is consensus as to the
overriding mnecessity for taking certain
actions, such as the development of syn-
thetic fuels, it is extremely important to
construct the Energy Mobilization Board
with great care. We must be sure that we
achieve the goal of expedited decisions
and prolects without jeopardy to Fed-
eral-State relations and the public health
and safety.

Qur present energy problems have not
resulted from State and local inaction or
obstinence. We must listen to the Gov-
ernor's Conference assertion that co-
operative—not coercive federalism is the
key to energy development in this
country.

I believe the Ribicoff substitute pro-
vides for and builds in a cooperative ac-
countable, coordinating system which
will provide an expeditious path to na-
tional energy independence. I strongly
urge your support for the bill.

Mr. JAVITS. Mr. President, I am a co-
sponsor of and support S. 1806, the Ribi-
coff-Muskie Energy Mobilization Board
Act of 1979 offered as a substitute on this
bill. I believe this substitute has three
characteristics which distinguish it from
the bill: First, it will speed up energy
facility permitting processes; second, it
protects the constitutional right of the
people to due process; and, third, it
maintains the character of our Federal
system.

Let us remember the effort will be
made to table the substitute and that
would kill it. I feel it should be kept alive
in which case it would be amendable.

I would like to emphasize right at the
beginning of my remarks the somewhat
neglected fact that this is the only pro-
posal which is entirely certain to get up
to 2 dozen critical projects at a time
moving much faster toward final imple-
mentation than would otherwise be the
case. It runs none of the dangers of, be-
ing challenged and delayed on constitu-
tional grounds as does the Energy Com-
mittee proposal. If, as I indeed believe,
the Nation wants its governmental sys-
tem to break out of redtape and mis-
management and to implement expedi-
tiously sound choices about our energy
future, this substitute offers the tools to
do so.

The importance of designing an in-
stitution which fits within our Federal
framework cannot be overstated. The
substitute, both designates critical en-
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ergy projects and establishes its binding
deadlines in consultation with the States.
As the National Governors' Association
has pointed out in a letter of Septem-
ber 28 to Chairman RieicorF—there will
be a serious constitutional question
raised as to whether at least some of
such decisions are enforceable unless ar-
rived at through such a voluntary proj-
ect decision schedule agreement. Fur-
thermore, it is likely to be impractical
to force a State into a schedule it is un-
able or unwilling to meet. Indeed, I doubt
the Board proposed by the Energy Com-
mittee would end up in many cases in
fact forcing a schedule which States or
relevant localities did not agree to.

Most important, the only proposal
which is going to be sure to get desirable
energy projects moving faster is the
Ribicoff-Muskie proposal, S. 1806.

It is obvious that one major threat of
delay should S. 1308 become law stems
from the probability of constitutional
challenge to the possibility of mandatory
deadlines being imposed on States, by
the substitution of a Board decision for
a State decision in a matter where no
Federal law pertains, and finally by the
question of denying State courts juris-
diction over State laws affecting critical
projects. This legislative question could
be before the next session of Congress
again, so that a year would thus be lost
before a fast-track procedure is in place.

Suppose, however, that the Board set
up by S. 1308 does in fact exist and that
upon failure of a State body to decide, it
undertakes to substitute its own judg-
ment. First, it must build a record, which
will probably not exist if truncated or
incomplete procedures are involved, then
it must assess the data, and the options.
This will involve a large staff of legal and
environmental and economic experts.
Mr. President, the Board should not be
another monstrous bureaucracy of the
sort we are trying to curtail. It is a co-
ordinating and facilitating body, not a
new EPA. The promises of S. 1308 make
it impossible to build a lean and fast-
acting entity that can unsnarl the prob-
lems facilities face today without creat-
ing new ones. The size of a staff that can
handle 75 such projects, instead of the
more reasonable 24 contained in S. 1806,
is, frankly, mindboggling.

Finally, there are incentives for delays
built into S. 1308, as some parties may
well prefer decisions to be passed to the
Board. State and local officials may find
it useful to pass the buck on controver-
sial proposals, especially when they
would have to commit staff resources to
timely decisionmaking. Applicants whose
projects are controversial or politically
visible may well prefer a decision by
Presidential appointees unfettered by
conflict of interest laws.

Indeed, when one looks dispassionately
at the causes of delay in past projects—
Federal and State procedures are rarely
the major problem. Marginal economics,
other substantive questions, congres-
sional inaction, and delay by the appli-
cant are just as important as delay fac-
tors. I ask unanimous consent that a
letter from the chairman of the Council
on Environmental Quality, Mr. Gus
Speth, and a summary of a study pre-
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pared by the Congressional Research
Service of the Library of Congress, and a
chart prepared as a draft by the Office
of Management and Budget be printed
in the Recorp following my remarks, all
of which demonstrate the real causes of
project delays in contrast to the rhetoric
on this matter.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibits 1 and 2.)

Mr. JAVITS. In summary, what we
need is a body that can clean up the com-
plex decisionmaking process the Na-
tion has put into law in fragments so
as to make sound decisions regarding a
few energy facilities which have the
potential for significantly furthering our
national energy goals and reducing im-
ports. We should not be expecting to ap-
prove projects which fall short of energy
and environmental standards Americans
have decided are important; but we
should be finding better ways to judge
on the basis of those standards. I sus-
pect that a body which can program and
coordinate sound decisionmaking will
end up being a model for permanent re-
forms in our permitting practices; but
it should be tried first, as the exact na-
ture of the changes needed is simply
not known to us today.

The second quality of the substitute is
that it protects important procedural
rights. For example, the carefully de-
signed administrative practices which
Federal agencies have adopted pursuant
to the Administrative Practices Act exist
for the purposes of insuring individual
rights be protected in agency proceed-
ings as well as for establishing a clear
record for making and evaluating agency
decisions. Yet section 19 of S. 1308 per-
mits waivers of these practices. Nor are
such waivers apparently subject to judi-
cial review.

Furthermore, the right of the public to
participate in decisions is inadequately
protected. As the chairman of the Sen-
ate Judiciary Committee Senator Ken-
NeEpy has written to the chairman of
the Senate Energy Committee:

These projects will often have enormous
health, safety and environmental ramifica-
tions. Thus, legislation ellminating *red
tape", should be careful not to preclude in-
put from those groups which will contribute
substantially to understanding these rami-
fications.

I would urge the inclusion of a number
of administrative procedures to increase par-
ticipation in the Energy Moblilization Board
decision-making process—particularly with
respect to the deslgnation decislon. These
procedures would not unduly slow down
the process, and would Improve the quality
of the Board's proceedings.

It 1s also cruclal to give standing rights
to persons who wish to challenge, on public
health grmmds. decisions ccncemlng the
designation or construction of Priority En-
ergy Projects.

And, finally, as I have noted, it is clear
there are likely to be constitutional chal-
lenges to the powers of the Board pro-
posed in S. 1806. National attention has
been given to the more visible issue of
whether the Board may substitute its
decision for that of the State or locality
if a deadline is missed. The substitute
does not propose to inject the Board's
judgment instead of that of the appro-
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priate body in our Federal system.
Rather, it enforces the original schedule
through the courts.

Further, our legislation also provides
for expedited judicial review in Federal
court and for use of the State courts to
enforce the Board's deadlines where
matters of State law are involved. As
the chairman of the Senate Judiciary
Committee pointed out in his September
13 letter to the Energy Committee chair-
man:

Noted legal scholars have viewed the ‘pro-
tective jurlsdiction' doctrine, which is used
to Jjustify federal jurisdiction over cases
arising from actions based entirely on state
or local law as a difficult one which has not
been determined by the Supreme Court.

And, the National Association of At-
torneys General expressed its concerns
in a memo of September 11. The memo
says.

The constitutional question is naturally
the initial concern. It is unclear what the
White House has in mind as a source of
authority for the EMB to modify procedural
requirements. A related EMB power, that of
exercising state and local agency powers if
the agencies in question fall to meet an
EMB deadline, slmply asserts that the of-
fending agencles must delegate their au-
thorities to the EMB. This is a questionable
theory. Consider in this regard a state energy
facllity siting law, which is implemented by
& state agency. Note that there Is no federal
analogue to such legislation, and that there
is no federal law prohibiting such legislation.
It is immediately difficult to see how Con-
gress can authorize the EMB to exercise the
powers of that state agency, since Congress
did not create the agency and is not the
source of its powers.

Bear in mind that the Constitution 1s a
sort of checklist, identifying the powers of
the federal government and implicitly deny-
ing the federal government powers that are
not on the checklist. There does not appear
to be any power of the Congress which can
force the state to delegate authority, the
EME cannot tinker with state procedures.
In fact, a strong case can be made that any
such attempt to mandate state delegation
would be an unconstitutional intrusion on
the soverelgnty of state governments. While
this case is likely to be strongest where an
exercise of the commerce clause power Is
specified, it is likely to be sound no matter
what Congressional authority is asserted.

The proposal for “grandfathering,” so
that laws passed after inception of a
project may be waived by the Board, has
similarly been questioned. There are
legitimate reasons related to protection
of the public health and safety as to why
State laws affecting new energy technol-
ogies might be enacted as new projects
are designed, scrutinized and found to
be in need of corrective action. To deny
this possibility to the public and the
States is not, and should not be, the pur-
pose of this measure.

Mr. President, the management of so
large and complex a society as our own
is always difficult. Our job is to reform
and build on the knowledge and deci-
sionmaking tools we have, the substitute
meets the need far more effectively and
will give our national energy program
the underpinnings it needs.

ExHIBIT 1

NEPA LITIGATION AND ENERGY PROJECTS

The Council's review of NEPA ltigation
shows that during the first 8 years since
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NEPA’s enactment (January 1, 1870 through
December 31, 1877) T0 Federal agencles have
prepared more than 10,000 EISs on their
major Federal actions significantly affecting
the environment.

During this 8-year period 938 NEPA law-
suits were filed. This represents slightly less
than 10 percent of all projects involving the
preparation of an EIS. Overall, NEPA-related
injunctions were issued in 202 cases or in
approximately 21.5 percent of all NEPA law-
suits. It is important to note, however, that
these NEPA-related Injunctions represent
only 2 percent of all major federal actions
involving the preparation of an EIS.

With respect to energy projects and NEPA
lawsuits, the Council’s review reveals the
following: of the 938 NEPA lawsults brought
during NEPA's first 8 years, 94 cases involved
specific energy profects. This represents ap-
proximately 10 percent of all NEPA lawsulits.
The type and number of energy projects in-
volved in NEPA lawsuits is summarized as
follows:

Number of

Type of Energy Project: NEPA lawsuits
Nuclear Power Plants 26
Electric Transmission lines 15
Hydroelectric Power Projects 10
Outer Continental Shelf Oil & Gas

Coal Prospecting and Mining Activities..

Oll & Gas drilling projects (other than
OCS)

Miscellaneous Energy Projects. .

Pipelines

About 50% of these cases Involved energy
projects where the federal agency with lead
responsibility falled to prepare an EIS. The
Council anticipates that this kind of NEPA
lawsuit will significantly decline In the
future especially in light of the Council's
NEPA regulations which go into effect July
30, 1979. In the remalinder of cases, inade-
quate compllance with NEPA's procedural
requirements was alleged, often as a sub-
sidlary clalm (that is, where the principal
legal clalm was a violation of a statute other
than NEPA).

Looking at NEPA-related injunctions in-
volving energy projects, the Council found
that of the 8¢ NEPA lawsuits involving en-
ergy projects filed durlng the first 8 years
after NEPA's enactment, only 15 cases re-
sulted In NEPA-related temporary or pre-
liminary Injunctions. These 15 cases repre-
sent about 16% of NEPA cases involving
energy projects but only 1.6% of all NEPA
lawsuits.

The Council belleves that NEPA's require-
ments, which have been enforced by the
courts, have produced more careful consid-
eration by Federal agencles of less environ-
mentally damaging alternatives and miti-
gatlon measures for proposed energy proj-
ects In furtherance of NEPA's national envi-
ronmental goals and pollcies. The presence
of judiclal review has provided a healthy
impetus for federal agencies to observe
NEPA's requirements and has resulted in
better federal declsions involving energy
projects.

ExecuTivE OFFICE OF THE PRESIDENT,

Washington, D.C., July 23, 1979.

Hon. JouxN D. DINGELL,

Chairman, Subcommittee on Energy & Power,
Committee on Interstate and Foreign
Commerce, Washington, D.C.

DeArR M. CHAmRMAN: During my testimony
at the hearing on Friday, July 20, you asked
me to provide you with avallable informa-
tion on the time it takes agencies to prepare
EISs. I sald that I would promptly supple-
ment my answers with a letter. The best
available information is contained in CEQ's
1976 Report Environment Impact State-
ments: An Analysis of Six Years' Experience
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by Seventy Federal Agencies. Enclosed is
Table 5 of the Report which summarizes the
agency experience in the time required to
prepare EISs. As the Table shows, 20 out of
28 agencies experienced an average time of
less than 12 months in preparing their draft
EISs. We have no updated figures covering the
period 1976 to the present on the time re-
quired by agencies in preparing EISs.

However, as you know the Council has
taken steps since 1976 to accelerate the
process. In 1977, at President Carter's direc-
tion, the Council began a year and a half
effort to reform the NEPA and EIS process
to reduce delays, reduce paperwork, and im-
prove agency decisions. The result of this
effort is the Council's NEPA regulations
which become effective next week, July 30,
1979. These regulations have, as you know,
been greeted with enthusiasm from a broad
range of affected Americans, from business
to the Governors' Assoclation to environ-
mentalists.

The NEPA regulations will reduce delay
by:

1. Requiring agencies to set time limits
appropriate to specific actions when appli-
cants request them, and encouraging agen-
cles to set time limits on EIS preparation;

2. Requiring agencies to integrate the
NEPA process into early planning;

3. Emphasizing interagency ccoperation
before the EIS is prepared rather than sub-
mission of adversary comments after the
EIS is done;

4. Providing for a swift and fair resolution
of lead agency disputes, with time limits;

5. Establishing the scoping process for
early identification of what are and what are
not the real issues;

6. Requiring agencies to prepare the EIS
as early as possible;

7. Requiring agencies to integrate their
NEPA compliance with other environmental
review and consultation requirements;

8. Providing for joint Federal-State-Local
preparation of ETS8s, joint Federal-State-

Local public hearings and other means to
eliminate duplication;
9. Requiring agencies to combine their en-

vironmental documents with other docu-
ments to avold duplication, and permitting
incorporation by reference;

10. Providing for accelerated procedures in
preparing EISs for proposals for legislation;

11, Providing for categorical exclusions
{identification of all actions exempt from en-
vironmental review because they will not
have significant environmental effects);

12. Providing for a concise finding of no
significant impact to document cases where
no EIS is necessary;

13. Providing for page limits on EISs (nor-
mally less than 150 pages; for complex pro-
posals, normally less than 300 pages).

As a result of these reforms in imple-
menting NEPA and in particular the en-
vironmental impact statement requirement
the Council believes that agencles will be
able to achieve substantial reductions in the
time they have required, up to now, for pre-
paring EISs. As I testified on Friday, it is very
realistic to anticipate timely completion of
the EIS process In the vast majority of cases
even under the most rigorous accelerated de-
cislon schedule (not less than 12 months
under the Administration proposal) set by
the proposed Energy Mobilization Board. As
we sald in the Council’'s testimony, CEQ
stands ready to assist in insuring that this
happens. The one exceptional case might be
that of scientific uncertainty—where we
cannot predict effects, which may cause se-
vere harm, of an untried technology. While
the EIS could be completed, the data in it,
like any other data needed for the decision,
might be incomplete. In that regard I would
reinforce Eliot Cutler's testimony on the is-
sue—that in such a case it would be appro-
priate either (1) for the decislonmaker to
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turn down the proposal, or (2) to extend the
time until answers are available. By way of
further answer I enclose 40 C.F.R. Sec. 1502.22
(effective July 30, 1979), which represents
the Council's handling of this difficult issue
in its NEPA regulations issued pursuant to
President Carter's Executive Order 11091.
Please do not hesitate to call on us if we
can be of further assistance.
Yours truly,
NicHoLAs C. YosT,
General Counsel.

ExHIBIT 2
ENERGY DEVELOPMENT PROJECT DELAYS

At the request of the Senate Subcommit-
tee on Environmental Pollution, we under-
took a review of delays in non-nuclear energy
development projects. This review focuses
on ascertaining the causes of delays in se-
lected energy projects, with a view toward
providing background on the need for and
implications of proposed “fast track” legis-
lation.

We selected the following energy projects
for review:

1. Kaiparowits—a large, coal-fired, mine-
mouth electric generating facility located in
Utah, originally proposed in 1962 and finally
abandoned in 1976.

2. Dickey-Lincoln—a hydroelectric project,
originally authorized in 1965, on the St.
Johns River in Maine; bills both to fund con-
struction and to deauthorize the project are
pending before Congress.

3. Eastport refinery—proposed in 1973 to
be built in Maine, the project at present is
stymied, in part because of EPA’s rejection of
certain permits.

4. Hampton Roads refinery—proposed in
1875 to be bullt in Virginia, the project is
at present awaiting a decision by the Corps
of Engineers.

5. SOHIO pipeline (PACTEX)—proposed in
1975 as a route for transporting excess Alas-
kan crude oil to the Gulf States area, the
project was abandoned in 1979 after delays
in approval reportedly pushed its comple-
tion date beyond the time when costs could
be expected to be recovered, based on ex-
pected oll supplles.

6. Oil shale—leasing programs began in
1971, but progress has been slow and com-
mercial production is not expected before
1983.

These six cases were chosen for reasons of
convenience, familiarity, and diversity. It is
not suggested that they are representative or
nonrepresentative of any particular type or
class of regulatory problems.

When assessing these case studies in terms
of their implications for ‘“fast track" pro-
posals, two caveats are necessary:

1. The case studles are of projects that
were proposed in a period of innovation and
flux in environmental statutes and regula-
tions. Concecuently, there bas been a prob-
lem of “moving targets,” and planning these
projects has been particularly difficult. It is
possible that environmental statutes and
regulations are maturing, and that for the
next several years changes in requirements
will be fewer and less burdensome; neverthe-
less, the case studies are illustrative of the
sorts of regulatory problems cited as justi-
fying the “fast track” concept.

2. Extracting the actual implications of en-
vironmental regulations on these projects is
made difficult by other unsettling forces af-
fecting planners. The economy, so stable dur-
ing the 1960’s, has changed in puzzling and
unpredicted ways. And energy prices and
availability, taken for granted in the 1960's,
have become major uncertainties. As a re-
sult, many planning assumptions, particu-
larly concerning rates of growth of energy
demand and rates of inflation, have been
disrupted. These energy and economic un-
certainties to some extent are compounded
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by any environmentally caused delays, since
If the time required to obtain various con-
struction and environmental permits is ex-
tended, economic considerations may cross
a threshold that would not otherwise have
been reached. But to some extent it is prob-
ably also true that environmental controls
have been the whipping boy for other nega-
tive economic forces.

Given these caveats, a review of the case
studies points to two basic conelusions: First,
that it is difficult to attribute the delay of
foreclosure of construction of energy devel-
opment facilities solely to substantive Fed-
eral environmental protection laws; and sec-
ond, that usually it appears that a general
lack of consensus on the need for the proj-
ect, at least as proposed, underlies the diffi-
culty promoters of the projects have faced
in trying to obtaln necessary regulatory ap-
provals.

1. For each of the six case studles, factors
other than environmental statutes appear
important in causing delays.

For Kalparowlits, changing environmental
requirements, particularly air pollution con-
trol requirements, did substantially disrupt
planning; however, at the same time changes
in the economy and energy demand were also
important.

For Dickey-Lincoln, present delays can be
attributed to Congressional hesitatlon to
authorize funding for the project; it may be
that some of that reluctance stems from
environmental considerations, but it is Con-
gress which is in a position to decide whether
it should go ahead.

For the Eastport Refinery, the proposal is
at present stopped because of the rejection
of a permit on the grounds approving it
would violate the Endangered Specles Act;
however, there is every reason to believe that
numerous other probable roadblacks to the
project exist, including international con-
siderations that would transcend domestic
environmental protection constraints.

For the Hampton Roads refinery, the pro-
posal is at present awaiting a final decision
on a key permit.

For the SOHIO pipeline (PACTEX), the
working out of new air pollution regulatory
procedures was a major cause of delay; how-
ever, at the time the project was abandoned
these had been overcome, and it appears that
environmental requirements would not have
foreclosed construction; this, then, is a case
where delays caused economics of a proj-
ect to cross a threshold of unacceptabllity.

For oil shale development proposals, the
issue is one of developing new technologles;
environmental controls are but one of the
uncertainties affecting their development.

In short, although environmental consid-
erations have been important constraints on
the proposers of these projects, they have not
been the sole constraints. In fact, the case
studies suggest that the regulatory hangups
suffered by these projects most often arise
from underlying doubts about the projects,
and that these doubts have often found their
readiest expression In regulations based on
environmental considerations.

2. In some of the cases, the underlying
uncertainty arises from the doubt about the
need for the project at all, in others it arises
from uncertainty about siting, about alter-
natives, or some other aspects of the pro-
posal. Of course, for virtually any prooosal,
someone will have objections or criticisms:
but the more that this type of uncertainty is
present, the more objectors there are likely
to be and the greater their legitimacy. Most
importantly, the greater the doubts, the
more likely it is that critics will find sym-
pathetic ears among decisionmakers. This,
combined with the multitude of regulations
and of governmental interests involved, in-
creases the probabllity that a veto or hold-
up will occur at one or more of the numer-
ous decision points.
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Two of the case studles shed light from dif-
ferent angles on the nature of this source
of delay: the PACTEX proposal illustrates
that when consensus on the need for a proj-
ect exists, It does move ahead; the Dickey-
Lincoln project illustrates that when con-
sensus does not exist, the absence of regula-
tory holdups does not mean it will auto-
matlcally go ahead.

The SOHIO pipeline proposal was widely
percelved as being in the national Interest.
Much of the delay concerned how to imple-
ment new procedures, but some hardline ob-
Jectors existed, too. However, the gencral con-
sensus that the project should go forward
was reflected in a number of ad hoc efforts
to clear roadblocks; and a bill passed the
California legislature to resolve litigation
challenging approval of the project. It ap-
pears that the underlying consensus in favor
of the project was sufficient to get most of
the roadblocks cleared (albelt too late for
the economics of the project to be sustained).

In the Dickey-Lincoln case, the roadblock
is legislative, not regulatory. And in this
arena where, presumably, action by consen-
sus would be possible without the project
having to run the regulatory maze, funding
is still iffy. It appears, then that consensus
for (or against) the project is lacking, so it
languishes—Just as are so many projects lost
in the regulatory magze.

This illustrates that where an underlying
consensus is lacking, projects will not neces-
sarily go forward even if there are no signif-
fcant regulatory hurdles; or put the other
way, the delays of the regulatory hurdles
generally seem to reflect a genuine uncer-
tainty about the proposal. Indeed, it appears
that environmental requirements have be-
come a convenient and effective point of
access to decisionmaking for critics of in-
dividual energy projects, whether on environ-
mental or on soclal, economic, philosophical
or other grounds. When clear agreement on
the national essentiality of any particular
project is lacking, achieving final approval
becomes exceedingly difficult—in either the
regulatory or the legislative areas. Once a
critical level of consensus Is reached, how-
ever, rellef is likely to be forthcoming. The
opportunity for Congress to clear the way for
energy projects is {llustrated by the enact-
ment of the TransAlaska Plpeline Act.

Mr. JOHNSTON. I yield 30 seconds to
the Senator from Wyoming.
UP AMENDMENT NO. 591
(Purpose: Provide for cooperative agreements
between State and local governments and
the EMB for establishing deadlines)

Mr. WALLOP. Mr. President, I send an
amendment to the substitute to the desk,
and ask that it be stated.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk read as
follows:

The Senator from Wyoming (Mr. WaLLor),
for himself, Mr. ARmsTrRONG, Mr. RoTH, and
Mr. HarcH, proposes an unprinted amend-
ment numbered 591 to amendment No. 488.

Mr. WALLOP. I ask unanimous con-
sent that further reading of the amend-
ment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 27, line 16 after the period insert
the following: “Where possible, the Energy
Mobilization Board shall negotiate and en-
ter into written cooperative agreements with
each affected state and local government es-
tablishing the deadlines."

Mr. WALLOP. Mr. President, what this
amendment would do is ask the Energy
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Mobilization Board, wherever possible, to
try to establish a project decision sched-
ule through written cooperative agree-
ments between affected States and the
EMB and between affected local govern-
ments and the EMB. A written coopera-
tive agreement will establish a legal basis
for the decision schedule.

The amendment does not make coop-
erative agreements mandatory but
rather permits the EMB to use coopera-
tive agreements as an option to estab-
lish decision schedules.

This amendment is needed because it
is questionable from a constitutional
standpoint whether a decision deadline
set by the Federal Energy Mobilization
Board would be legally binding on a
State or local agency if such agency had
not explicitly agreed to the deadline.
This is a particular problem in cases
where the State statute in question has
no Federal antecedents such as is the
case with the Wyoming industrial siting
law. A written cooperative agreement
will provide the basis for later use of en-
forcement mechanisms if the deadline is
missed. Without the cooperative agree-
ment, it is questionable constitutionally
whether any enforcement mechanism
could be legally enforced.

There is precedent for cooperative
agreements as this amendment provides
for. Section 523(c) of the Surface Min-
ing Control and Reclamation Act of 1977
permits the Secretary of Interior to dele-
gate authority to the States to enforce
surface mining regulations on Federal
lands. This delegation of authority is es-
tablished through cooperative agree-
ments signed by the individual States
and the Department.

Mr. President, this amendment is
strongly supported by the National Gov-
ernors Asscciation and is consistent with
my interest in forging a cooperative,
rather than a coercive, Federal-State re-
lationship toward the shared goal of en-
ergy self-sufficiency.

I understand the amendment is ac-
ceptable to Senators Risicorr and Mus-
KIE, and I ask unanimous consent that
the names of Senators ARMSTRONG, ROTH,
and HatcH be added as cosponsors of this
amendment, and that the name of Sena-
tor McCLURE be added as a cosponsor of
the previous amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Does the Senator from Connecticut ac-
cept the amendment as an amendment
to amendment 488?

Mr. RIBICOFF. I accept it.

The PRESIDING OFFICER. Without
objection, the amendment is agreed to.

Mr. JOHNSTON. Mr. President, I yield
5 minutes to the Senator from Washing-
fon.

Mr. JACKSON. Mr. President, an im-
portant part of the debate on the Energy
Mobilization Board is now drawing to
a close. I will not try to summarize that
debate here. But I do want to note how
curious it is that much of the discussion
has been about the risks of giving the
Board authority to get things done. Do
not misunderstand me. I do share the
concerns of my colleagues about protect-
ing the environment and preserving the

proper role of the States. I am, after all,
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the author of the National Environmen-
tal Policy Act. But somehow our punctil-
ious concern for the environment and
States’ rights has dominated this debate,
while many of us seem to have forgotten
that it is our future, and the very future
of this Nation which is the essence of
what is at stake. I therefore want to
devote my remarks to the risks of not
giving the Energy Mobilization Board
enough power, and to mention the key
points with which we should concern
ourselves.

Never before in the history of this
Nation have we been more vulnerable
to foreign blackmail, foreign intimida-
tion, and foreign intrigue. The United
States now consumes over 19 million bar-
rels of oil a day and over 8 million bar-
rels or 42 percent comes from abroad.
A drop of less than 3 percent in imports
could wreck havoc on our economy, as
evidenced by the Iranian cutback earlier
this year. Yet I could reel off a dozen
scenarios, any of which could occur to-
morrow, in which we would experience
an even greater shortfall in supply.

Iran is teetering on the brink of
anarchy. Smouldering religious unrest
in Iraq could erupt overnight. The
Saudis, ever sensitive about offending
their neighbors, ecould cut back produc-
tion, or hostile leaders in Algeria and
Libya could suddenly shut off their sup-
plies. Any one of these events, or a score
of others, could quickly bring the United
States to its knees.

Mr. President, we are now so vulner-
able we cannot even protect ourselves
without being threatened with retalia-
tion. We have the best army, the biggest
nuclear arsenal, and the greatest navy
in the world, but we cannot fill our stra-
tegic petroleum reserve because Saudi
Arabia will cut back our oil. We are a
pitiful helpless giant in the eyes of the
rest of the world. This Congress now has
a chance to do something about it—by
supporting an Energy Mobilization
Board,

Mr. President, this debate has focused
too much upon remote and hypothetical
dangers of a powerful Energy Mobiliza-
tion Board, and not enough on the clear
and present danger of our continued de-
pendence upon imported oil.

Peace efforts in the Middle East,
monetary agreements with Europe and
Japan and efforts to stabilize our own
economy are undermined by our depend-
ence upon imported oil.

The value of the dollar is plummeting,
gold is now over $425 an ounce, wage
earners, the elderly and others on fixed
income cannot make ends meet, because
of our dependence upon imported oil.

And if another shortage occurs this
winter, and mark my words it is likely,
Americans will go without heat and
workers without jobs, because of our
dependence upon imported oil.

You can talk all you want about hypo-
thetical risks and speculative dangers.
I am talking about real risks, real dan-
gers and they are here with us now—
because of our dependence upon im-
ported oil.

Mr. President, the American people are
a strong and resilient people and they re-
spond with courage and determination to




October 3, 1979

a challenge. But in fighting the threat of
oil dependence, the greatest obstacle to
success is ourselves. We have created an
institutional crisis in this country. We
no longer can get anything done. Every-
one has the power to delay decision on
energy projects, and too many decision-
makers are unwilling to decide.

Take Colstrip 3 and 4—powerplants in
the State of Montana. Regulatory delays
will block this project at least 5 years. As
a result, the final cost to consumers will
be over $1 billion higher, and we will im~
port up to 40 million barrels of oil more
over the next 5 years.

Take the Alaska natural gas pipeline—
regulatory delays have blocked this proj-
ect for several years. Each day of delay
costs the consumer $3 million and in-
creases oil imports by 600,000 barrels.

The list goes on and on—vital energy
projects killed or seriously wounded by
our own bureaucracy.

Mr. President, it is time that we stand
up and make a choice—are we going to
let this situation continue, or are we go-
ing to break loose from our own bureau-
cratic chains?

I would not deny there are risks in
creating a strong Energy Mobilization
Board and giving it the power to get
things done. There are risks in doing any-
thing worthwhile that has not been done
before. But I will tell you one thing—the
kinds of risks we are talking about are
nothing compared to the price we pay
each day for our dependence upon im-
ported oil.

The vote on the Energy Mobilization
Board is nothing less than a test of our
will. By weakening the bill, we will only
cast new doubts on our determination.
The substitute amendment would create
a new layer of bureaucracy, new compli-
cations, more redtape, and lead to even
more delay. No Energy Mobilization
Board is better than the impotent Board
created by the substitute bill.

Mr. President, our dependence upon
OPEC oil is one of the gravest threats
this Nation has ever faced. It is time that
we met this threat headon.

A vote for S. 1308 is a vote to meet the
challenge. A vote for the substitute
amendment is a vote to back down.

Surely, Mr. President, the country is
not worried about doing too much. Sen-
ator after Senator has gone back to his
State, and been asked. “Why are you not
doing something about energy?"” That is
the issue.

Mr. President, if this substitute is
adopted, I can only say to the people
back home that we have decided to set
up a paper tiger and we are not going
to get anything done. We are going to
have more and more bureaucracy.

That is what the people of this coun-
try are fed up with. They know that
when a problem comes up you have to
have a hearing. That is fine. But then we
appeal from the hearing, and it goes on
for years and years and years. The coun-
try would be getting that message from
Congress again.

Mr. President, you'can pass energy leg-
islation until kingdom come, and without
authority to implement the energy legis-
lation that we pass, it is meaningless.
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Under the substitute proposal, you
have to go into court. Mr. President, if
we had followed this same argument
there would be no oil moving through
the Alaska pipeline. I authored the
Alaska pipeline bill with Senator STEVENS
and others. The argument was, “Oh, you
have got to have all these hearings, you
have got to go on and on and on.” The
same thing is happening, Mr, President,
on the Alaska gas pipeline measure. Be-
cause of the delays, it is costing $3 mil-
lion a day, or $1 billion a year more.

What is the context in which we are
acting here today? We face a world in
which, as powerful as the United States
with all its might is, we have to be hum-
ble to the Saudis, so we cannot even fill
up our strategic reserve.

Mr. President, the sources of our sup-
ply are so fragile that we do not know
tomorrow whether we will have oil, and
we are dependent for 42 percent, cur-
rently, at this hour, on imports.

Mr. President, what about price? What
about price? I turned the radio on this
morning, and the Japanese were advised
that the price under the new contract
from Indonesia—some of my colleagues,
I am sure, heard that broadecast—was at
$36 and $38 a barrel. That is what this
bill is about. $36 and $38 for a barrel of
oil that, in 1973, was selling for less than
$3 a barrel. It is the supply, the unreli-
ability of it, and the price that can kill
the Western world, and we stand here
helpless, trying to get something done.

I can only say this, Mr. President: Woe
be it to the Senator who has to face the
electorate and say. “Well, I voted to set
up this procedure which is going through
this long, tedious process.”

The PRESIDING OFFICER. The Sen-
ator's 5 minutes have expired.

Mr. JACKSON, May I have 1 minute?

Mr. JOHNSTON. Mr. President, how
much time do I have?

The PRESIDING OFFICER. The Sen-
ator has 2 minutes and 85 seconds left.

Mr. JOHNSTON, I yield 1 minute to
the Senator from Washington.

Mr. JACKSON. Mr. President, the
centerpiece of everything that we do in
the area of energy is at stake in this vote
at 12 o'clock, because without it, we
cannot do anything about synthetic fuels.
We cannot have a program to really move
effectively to build the pipelines, to build
the necessary facilities, whether it is re-
fineries or what have you. The whole area
of energy is meaningless, I do not care
what bills we pass, unless procedurally.
the American people can have due proc-
ess, That is the issue.

It is not just a lot of talk about this
right, that right. The rights of all of
our citizens are amoly protected. But as
a great English jurist once said, “Justice
delayed is justice denied."” The American
people cry out for justice and for action.

Mr. RIBICOFF. Mr. President, I yield
myself 1 minute.

Mr. President, when the adminis-
tration submitted its energy proposals
in July, a White House assistant
stated that, in the energy area, the
time had come to move “from a govern-
ment of law to a government of men.”
While I do not underestimate the gravity
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of the energy crisis, I do not agree with
that assertion. I believe that Congress
can fashion sensible, workable systems
to bring online needed energy facilities
more expeditiously without, at the same
time, trampling our State and local com-
munities and overturning our citizens’
rights to due process. The pending
amendment accomplishes this goal,
while S. 1308 would take us far down
the road toward an arbitrary govern-
ment of men rather than a government
of laws.

Let me briefly review the issues pre-
sented by the two bills.

First. Openness of government and
public accountability.

S. 1308, in reality, does not create a
collegial board, for in all matters except
one, the chairman has sole decision-
making authority. The chairman, who
will act as a political officer in, or close
to. the White House, is being granted
unprecedented and dangerous authority
to intrude upon Federal, State, and local
responsibilities and destroy due proc-
ess protections. Acting alone, he will
not be subject to the Government in the
Sunset Act, nor will he be subject to
the normal safeguards included in the
Administrative Procedures Act. Thus,
decisions affecting the lives of hundreds
of thousands of our citizens and many
State and local communities will be
made behind closed doors and with little
or no public involvement. I can think of
no better mechanism or scheme for pro-
ducing turmeil and outright defiance
from State and local communities than
the imposition of such an unchecked
czar.

In addition, the three other members
of the Board who advise the chairman
will not be subject fo the normal con-
flict of interest laws. The administration
and the Energy Committee have stated
openly that the reason for this exemp-
tion is to allow major executives from
energy companies to serve in these part-
time positions. Thus, the chairman will
be advised on decisions to eliminate
State and local responsibilities, shortcut
and curtail due process protections for
affected citizens by a group of persons
who may well have a direct interest in
the projects under discussion. I do not
see how such an arrangement could pos-
sibly achieve the credibility necessary
to attain public support.

By contrast., the pending amendment
provides for a three-member Board that
makes its decisions collectively and is
subject to the Government in the Sun-
shine Act, the Administrative Procedures
Act and to conflict-of-interest laws.

Second. Enforcement.

The amendment provides for an effi-
cient and effective means for the Board
to enforce deadlines for regulatory ac-
tions by Federal, State, and local agen-
cies. It gives the Board power to seek a
court order compelling action in accord-
ance with the Project Decision Schedule.
It also gives the Board the authority to
monitor closely Federal, State, and local
agency actions and to move in before a
final deadline is missed if there is evi-
dence that through neglect, lack of lead-
ership or dilatory tactics an agency will
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at some future date not meet the dead-
line established by the Project Decision
Schedule.

S. 1308 allows the Board to step in and
make the decision if a Federal, State, or
local agency fails to meet a deadline.
This alternative enforcement mecha-
nism will inevitably lead to more litiga-
tion and greater delay. Almost by defini-
tion, the issues raised in these priority
energy project proceedings will be diffi-
cult, if for no other reason than that the
projects will be large. Unlike the agency
with the normal decisional authority, the
Board will have no expertise in the areas
covered, and will have to pick up in the
middle of a particular case and start
from scratch. Given those two factors,
and assuming that the Board will at-
tempt to do its substantive jobs properly,
it is virtually certain that the Board will
be unable to issue a reasoned decision
in less than the time that the respon-
sible agency could. And, if there is more
than one missed deadline at a time, the
prognosis for an accelerated decision is
even less favorable.

Knowing that the EMB will step in
and make a decision for it could also
produce delay for another reason. It
could lead Federal and State agencies
faced with difficult policy decisions to
delay their decision until after the dead-
line. This would shift the responsibility
for any unpopular decision to EMB, but
only at the cost of considerable delay in
obtaining final agency action. S. 1308
would thus achieve exactly the opposite
effect than the one intended.

Then too, any provision giving EMB
the authority to make the substantive
decision will inevitably create only more
litigation. And this will in turn mean
only more delay.

The Board would have to apply sub-
stantive law with which it is unfamiliar.
It may have to apply both State and Fed-
eral law. Even assuming the Board can
correctly identify the substantive law to
be applied, it is a virtual certainty that
every decision the Board makes of this
kind will be appealed. There will be a
real problem of the quality of the Board's
decisions if it is called upon to decide a
Clean Air Act question one day, a strip
mining issue the next, and a local zoning
variance the third—and still continue its
duties of setting schedules and providing
overall monitoring for the program.
Given its lack of expertise, decisions of
the Board are likely to be reversed far
more often than those of agencies who
originally had responsibility for making
the decision. The Board will then have
to spend time to redecide the case. And
more delay will result.

Thus, even without considering the un-
desirable effects of establishing another
substantial bureaucracy to make deci-
sions properly left to State or local gov-
ernments, or to other Federal agencies
with the substantive expertise, the pro-
cedures in S. 1308 are unwise because
they will produce more, not less, delay.

S. 1308 also raises serious due process
questions. When the Energy Mobilization
Board makes its decision, there is no re-
quirement for a hearing, no requirement
for cross-examination, no provision for
witnesses to testify, no opportunity for
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affected parties to be represented by
counsel. In short, it provides none of the
protections that individuals or businesses
would normally have when a Govern-
ment agency makes a decision that di-
rectly affects them. And all of this will
take place before a board which has no
expertise in applying a law—whether it
be an environmental law, antitrust law,
zoning law, water law, or other law. Per-
haps more important, the Board will not
be a neutral decisionmaker; its single
mission of promoting energy projects
makes likely the appearance, if not the
presence, of bias.

By contrast, our amendment insures
that decisions will be made by agencies
having specific expertise in the law which
is to be applied, and the agencies will do
so under procedures which protect the
due process rights of affected parties. At
a minimum, no decision can be made un-
der our amendment without notice to all
affected interests, opportunity for com-
ment, and opportunity for representation
by counsel. Full rights of cross-examina-
tion will be provided where it is needed.
And it will be the agencies—not the En-
ergy Mobilization Board—that will de-
termine when to make cross-examination
available,

Third. Intergovernmental relations.

Mr. President, during the past few
years, the onset of the energy crisis has
greatly exacerbated sectional and Fed-
eral-State tensions and conflicts. Yet if
we are to work out solutions to our
energy problems, the Federal Govern-
ment must have the cooperation and sup-
port of State governments and local com-
munities. S. 1308 does little or nothing to
ease the existing intergovernmental con-
flicts. By contrast, the amendment has
been crafted with help of State and local
officials and for that reason has the en-
dorsement of every organization repre-
senting State and local governments, in-
cluding the NACO, National Governors
Association, the National League of
Cities, the U.S. Conference of Mayors,
and the National Conference of State
Legislatures.

The bill contains a number of provi-
sions to protect the authority and rights
of State and local governments. These
include:

A mandate to the Energy Secretary to
consult with State and local agencies be-
fore making a final selection of candi-
dates for priority energy project status;

Provision that where a single environ-
mental impact statement is called for,
that statement must include all the fac-
tors and criteria in a State or local law or
ordinance in the manner provided in that
law or ordinance;

Allowance for a State or local govern-
ment to undertake to complete those
parts of an environmental impact state-
ment that relate to its jurisdiction and
concerns;

Preservation of State court jurisdic-
tion on purely State law matters;

Provision for the use of State courts
for the enforcement of the Board’s dead-
lines in matters related to State laws;

Reenforcement of States' rights in the
area of water law.

Mr. President, there are a number of
other issues that are raised by S. 1308,
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but these are the most important. The
solutions proposed in the amendment
have received the endorsement of two of
the most thoughtful and responsible or-
ganizations in the country, the League of
Women Voters and Common Cause. In
addition, this morning, the Washington
Post directly endorsed the Ribicoff-
Muskie amendment.

The following editorial appeared in
this morning's Washington Post in sup-
port of amendment No. 488, the amend-
ment in the nature of a substitute intro-
duced by myself and Senators MUSKIE,
GLENN, RoTH, PERCY, STAFFORD, HART,
Javits, DURENBERGER, CRANSTON, WiL-
LIAMS, PROXMIRE, MATHIAS, WEICKER, and
BIDEN:

How FAST A TRACK

If the Natlon is serious about expanding
domestic energy production a mobllization
board is needed to steer crucial projects on
a “fast track™ through the regulatory laby-
rinths. But how much muscle should such a
board have? The Senate energy committee’s
bill, backed by the White House, takes an
expansive approach. It would, for instance,
let the mobilization board step in to make a
decision if a federal, state or local agency
missed a deadline. The board could also waive
any impeding law or regulation adopted
after construction had begun.

The Senate committee’s bill goes too far.
The case for It rests on some large and un-
tested assumptions: that a number of big
projects should be bullt in a hurry; that
most regulatory agencl